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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALASKA AIRLINES, INC., et al., 
Plaintiffs ! 
Vv. Civil Action No, 3638-56 
CIVIL AERONAUTICS BOARD, et al., : 


Defendants 


i. 


Plaintiffs bring this suit for declaratory judgrnent.; Jurisdiction 
Sy t 
of this court exists under the provisions of 28 U.S.C. 2201, 28 U.S.C. 


1331, 5 U.S.C. 1009, and section 11-306 of the District of Columbia 





Code. The matter in controversy exceeds the sum of Three Thousand 


($3,000.00) Dollars, exclusive of interest and costs. 


Li, 


‘ 
| 
| 


Plaintiffs are commercial airlines authorized to engage in and © 
providing air transportation pursuant to Certificates of Public Convenience 


and Necessity issued by the Civil Aeronautics Board in accordance with 


section 401 of the Civil Aeronautics Act of 1938 (52 Stat. 987, 49 U.S.C. 


481) as amended. | 
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(1) Alaska Airlines, Inc., a corporation organized under 
the laws of Alaska with its principal place of business 
in Seattle, Washington; 
* oe Ox 
(37) Wien Alaska Airlines, Inc., a corporation organized under 
the laws of Alaska with its principal place of business in 


Fairbanks, Alaska. 
Pike 


Defendants are the Civil Aeronautics Board, an authority 
created and established by section 201 of the Civil Aeronautics Act of 
1938 (52 Stat. 980, 49 U.S.C. 421) maintaining its principal office in 
the District of Columbia, as required by section 201(d) of the said Act, and 
the individual Members thereof, Honorable James R. Durfee, Chairman; 
Honorable Joseph P. Adams, Vice Chairman; Honorable Chan Gurney, 
Honorable Harmar D. Denny and Honorable G. Joseph Minetti, Members 


Commerce Building, Washington 25, D. C. 


Iv. 


As the culmination of a rule-making proceeding conducted in 


accordance with section 4 of the Administrative Procedure Act (60 Stat. 


238, 5 U.S.C. 1003) as amended, in which the Air Transport Association 
of America (a voluntary unincorporated trade association of which plain- 


tiffs are members) on behalf of the plaintiffs submitted memoranda and 
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made oral arguments to the defendants pointing out, inter alia, that the defendants 
have no authority to adopt the provisions hereinafter complained of the said 
defendants, on April 30, 1956, adopted Regulation No. ER-210 (ER-210) revis- 
ing Part-241 of its Economic Regulations, Said ER-210 promulgated a revised 
Uniform System of Accounts and Reports for Air Carriers (Manual of ae) 
to become effective January 1. 1957, hidte includes, inter inter alia, the three 
provisions here complained of, namely: the establishment of classes of sy 
equipment spare parts and assemblies for which nee may be — 

the inclusion of the cost of an — in the residual value of aircraft; ai the 
establishment of a maintenance reserve applicable to sixtrarnes sal as 


iv 
ment of the same as a valuation reserve. The text of said provisions is set 


forth fully and attached hereto as Exhibits A, B and C, respectively. 


Vv. 


On May 31, 1956, the Air Transport Aesoctation, ott behalf of tis 
plaintiffs, filed with the defendant Civil Aeronautics Board, a petition fox 
reconsideration and reargument of certain provisions of said ER-210, includ- 
ing those here complained of; and on July 3, 1956, the defendant, Joseph P. 
Adams, Acting Chairman of the defendant Board, advised the said Air Transport 
Association that its request on behalf of the plaintiffs had been denied by the 


defendant Board, 








Vi. 


Plaintiffs aver that the requirements imposed by said ER-210 as 
set forth by those sections of the Manual of Accounts comprising Exhibit A 
to this Complaint, and referred to above in Paragraph IV, prescribe the 
classes of property which may be depreciated in that they authorize de- 
preciation to be taken on flight equipment spare parts and assemblies 
which are of material value, rotable in nature, possess prolonged service 
lives significantly longer than one year, and may be reserviced or repaired 
and used repeatedly; and forbid depreciation to be taken on all other flight 
equipment spare parts not meeting all of the above qualifications. Plain- 
tiffs further aver that the defendants are not authorized by the Civil 
Aeronautics Act or otherwise empowered to adopt a rule, regulation, or 
manual of accounts prescribing the classes of property which may be 
depreciated, said authority having been deliberately withheld from the 
said defendants by Congress; and that in promulgating the said provisions 
of ER-210 here complained. of and set forth in Exhibit A, the defendants 
(the Board and its Members) have exceeded any and all authority delegated 


to the Civil Aeronautics Board. 
Vil. 


Plaintiffs aver that the requirements imposed by said ER-210 


as set forth by those sections of the Manual of Accounts comprising Exhibits 


B and C to this Complaint, and referred to above in Paragraph IV, prescribe 





= 


and affect the rate af which aircraft and other property and equipment of air 
carriers may be Sapenctnted. Plaintiffs further aver that the defendants are 
not authorized by the Civil Aeronautics Act or otherwise empowered to adopt 
a rule, regulation, or manual of accounts prescribing the rates ” which 
aircraft and other property and equipment of air carriers may be depreciated, 
said authority having been deliberately withheld from the said defendants by 


Congress; and that in promulgating the said provisions of ER-210 here com- 





plained of and set forth in Exhibits B and C, the defendants (the Board and 


its Members) have exceeded any and all authority delegated to the Civil 


Aeronautics Board, 


VIIL ! 





The provisions of the new Uniform System of Accounts promul- 
gated by said ER-210, including those provisions here complained of, will 
become effective January 1, 1957, as 5 aforesaid in Paragraph Iv of this 
Complaint, without further action on the part of the defendants, i if 
legal, will apply to the plaintiffs, | 
- 4 
IX. | 


This proceeding enables plaintiffs to challenge the legality of 
the provisions here complained of, and which they believe to be illegal, with- 
out disobeying them at the risk of incurring severe penalties including the 
criminal penalties provided for by section 902 of the Civil a oo Act 
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(52 Stat. 1015, 49 U.S.C. 622), and possible suspension and/or revocation 
of their Certificates of Public Convenience and Necessity as provided for 
by section 401(h) of the said Act (52 Stat. 987, 49 U.S.C. 481). Plaintiffs 
further aver that they will be required to comply with the provisions com- 
plained of or be subjected to the penalties aforesaid unless they can receive 


a determination of the legality of the said provisions prior to January 1, 1957. 


WHEREFORE Plaintiffs pray that this Honorable Court: 

(1) declare, adjudge and hald that the provisions of ER-210 
here complained of be illegal, invalid, unenforceable and 
null and void in their entirety, and that the same be set 
aside and cancelled: 

(2) order a speedy hearing of this matter and advance it on the 
calendar as authorized by Rule 57 of the Federal Rules of 
Civil Procedure; and 


(3) grant such other and further relief as may be appropriate. 


/s/ George S. Lapham, Jr. 


George S. Lapham, Jr. 
AIR TRANSPORT ASSOCIATION 


OF AMERICA 
| 1107 - Sixteenth Street, N. W. 
Dated: August 31, 1956 Washington, D. C. 
Washington, D. C. Attorney for Plaintiffs 





EXHIBIT A 


mm 


Excerpts From Civil Aeronautics Board's Uniform System of | 
Accounts and Reports for Air Carriers, Effective January 1, 1957. 


| 
Regulation | 
Page No. 


GENERAL ACCOUNTING PROVISIONS 


2- GENERAL ACCOUNTING POLICIES 


| 
i 


12. Valuation of Assets 


All assets shall be recorded at cost to the air cartier and 


| 


shall not be adjusted to reflect changes in market value except 
| 
that parts which have been expensed from current inventories, 


and are recovered, may be returned to inventory at estimated 
value with contra credit to the expense accounts initially charged. 
| 
| 


14. Depreciation and Amortization 
(a) Assets of a ne possessing prolonged service lives 
significantly longer than one year, and which are generally 
repaired and reused shall be written off against operations 
through periodic depreciation or amortization charges from the 
date first placed in regular service and shall not be re 


| + 
when retired or acquired. Assets of a type which are recur- 


_ rently expended and replaced, rather than repaired and reused, 
| | | | 





EXHIBIT A 
nin: = 


2.12 shall not be depreciated or amortized but shall be charged to 
(Cont'd) 
expense as issued for use. Waiver of this prohibition may be made 
upon a factual demonstration of impending losses in material amount 
from flight equipment expendable parts obsolescence factors not | 
effectively provided for otherwise. In such cases at where 
waiver is made from the general prohibition, the air carrier may 
accrue through periodic expense charges, a reserve for anticipated 
losses from obsolescence of flight equipment expendable parts 
inventories which the air carrier anticipates will be on hand at 
the date of retirement of the equipment type to which related. 
{b) Assets of a type which are subject to depreciation shall 
* not be classified as current assets but shall be carried in 
property and equipment or other appropriate noncurrent asset 
account classifications. Assets of a type which are recurrently 
expended and replaced, including flight equipment expendable 
parts, shall be classified as current assets. 


BALANCE SHEET CLASSIFICA TIONS 


a | 5- BALANCE SHEET ACCOUNT GROUPINGS 
1. Current Assets 
(a) Include in this classification all resources which may 


reasonably be expected to be realized in cash or sold or consumed 


ee, Ae ea 


5.1 
(Cont'd) 
6.1 6- 
6.3 


- thereof. 


\ 


EXBIBIT'A 





as - 
| 


within one year, such as unrestricted cash, those assets that 
are readily convertible into cash or are held for current use . 
oer ey and current claims against others to the extent 
settlement is reasonably assured, except that securities of 
others classified in investment and special fund accounts of 


date of acquisition need not be reclassified until disposition. 


| 
! 
1 


oe fe wp ee pe ee i 


! 
| 
1 


{c) Items of general current asset. characteristics . 


which are not expected to be realized or consumed within 


one year may be included in this classification provided the: 


cation as a current item will not impair the aignificance of 


! 
1 


working capital. 
OBJECTIVE CLASSIFICATION OF BALANCE SHEET ELEMENTS 
Current Assets 


e oe. 6.8 6 e ee oe e 





1310 ent lable Parts ' 
parts of a type which ordinarily would be recurrently expended | 
and replaced rather than repaired and reused, The cost of 


rotable parts and assemblies of material value which ordinarily 


6. 3 
(Cont'd) 


6. 4 


EXHIBIT A 
-10- 

are repaired and reused shall not be recorded in this account but 
in account 1608 Flight Equipment Rotable Parts and Assemblies. 
For purposes of identifying rotable parts and assemblies of 
insignificant unit value which may be included in this account, 
a reasonable maximum unit value limitation may be established 

(b) Costs paid by the air carrier such as transportation 
charges and customs duties; excise, sales, use and other 
taxes; special insurance; and other charges applicable to the 
cost of flight equipment expendable parts shall be charged to ‘a 
this account when they can be definitely allocated to specific items 
or units of property. If such costs cannot be so allocated, or if 
of minor significance in relation to the cost of such property, 
the amounts thereof may be charged to balance ‘sheet account 
1890 Other Deferred Charges, and cleared either by a suitable 
“loading charge" as the parts are used or by current charges to 
appropriate expense or property accounts; provided, that the method 
of application does not cause material distortion in operating 
expenses from one accounting period to another. 

(c) This account shall include the cost of labor, materials 
and outside services used in the process of manufacturing flight 
equipment expendable parts for stock. Reusable parts recovered . 
in connection with construction, maintenance, or retirement of ‘ 


property and equipment shall be included in this account at fair 


-ll- 


6.4 and reasonable value but in no case shall such values exceed 
(Cont'd) | 
original cost. Scrap and nonusable parts, expensed from this 
account and recovered, shall be included at net amounts realiz- 
able therefrom with contra credit to the expense accounts initially 
charged. | 
(d) A reserve for inventory adjustment or obsolescence appli- 


cable to items of property recorded in this account is generally 





prohibited. Any losses sustained or gains realized upon the aban- 
donment or other disposition of flight equipment expendable parts 
shall be taken up as capital gains or losses in the periods in 


which sustained or realized. (See balance sheet account 1311 
| 


Reserve for Obsolescence-Expendable Parts). 
(e) Items in this account shall be charged to appropriate 


expense accounts as issued for use. Profit and loss on sales 
| 


of inventory items as a routine service to others shall be included 


in profit and loss accounts 14 General Service Sales-Associated 


Companies, or 16 General Service Sales-Outside, and the parts 


sold shall be removed from this account at full cost. | 
, - | 
(f) Subaccounts shall be established within this account 


for the separate recording of each class or type of flight equipment 


expendable repair parts. 


1311 Reserve for Obsolescence-Expendable Parts 


(a) A reserve for inventory adjustment or obsolescence 


is generally prohibited. However, in the event waiver of this 





EDs 


prohibition is granted (See Section 2, item 14) accruals shall be 
made to this account for estimated losses from obsolescence of 
flight equipment expendable parts which it is anticipated will be 
on hand at the date of retirement of the airframe or aircraft 
engine type to which related. Where waiver is made to the 
general prohibition, accounting practices as set forth below shall 


be followed. 


(b) The estimated loss shall be computed by estimating the 


inventory which will be on hand upon retirement of the airframe 
or aircraft engine type to which related and deducting therefrom 
the estimated recoverable value. The estimated loss thus deter- 
mined shall be accrued through equal annual charges to profit 
and loss account 73 Expendable Parts Obsolescence Provisions. 
The reserve applicable to each class or type of expendable parts 
shall be recorded in separate subaccounts of this account, 

(c) Expendable parts shall be charged to operating expenses 
as issued for use and shall not be charged to this account. Where 
changing conditions necessitate a revision.or adjustment.in rates of 
obsolescence accrual, such revision or adjustment shall be made 
applicable to current and subsequent accounting periods and shall 
not be applied retroactively to prior accounting periods. Follow- 
ing retirement of airframe or aircraft engine types to which 
related, any balance remaining in this account shall be offset 


against related balances carried in balance sheet account 1310 





6.6 
(Cont'd) 


6.10 


6, 12 


EXHIBIT A 
-13- 3 


Flight Equipment Expendable Parts and the net a" profit and 
loss account 8] Capital Gains and Losses, 

{d) A statement shall be filed with the Civil Aeronautics 
Board prior to the establishment or revision of veseneie for obsoles- 
cence of flight equipment expendable parts which fully fxtlains the 
bases of the estimated losses and the rates of accrual to the obsoles- 


cence reserves. No obsolescence reserves shall be established, 


revised or adjusted without the prior approval of the Civil Aero- 


| 
i 


nautics Board. | 


° es e e e ° e e e e 


Operating Property and Equipment 


1608 Fligh t —— Rotable Parts and Assemblies | 

(a) Record here the total cost to the air carrier of all spare 
instruments, parts, appurtenances and sub-assemblies related 
to the primary components of flight equipment units provided for 
in balance sheet accounts 1601 through 1607, inclusive, as provided 
in Section 5, item 3. This account shall include all + oe and 


assemblies of material value which are rotable in nature and may 





be reserviced or repaired and used repeatedly. Items of an expend- 
able nature which generally may not be repaired and reused, shall 
not be recorded in this account but in account 1310 Flight Equipment 


Expendable Parts. Except for recurrent service sales, flight 


equipment parts recorded in this account shall be accounted for 


6.12 
(Cont'd) 


13.1 13- 


13.19 


EXHIBIT A. 
~tade 

and depreciated in accordance with the instructions related to 
property and equipment generally and shall not be charged to operating 
expense as retired. Profit or loss on sales of parts as a routine 
service to others shall be included in profit and loss account 14 
General Service Sales-Associated Companies, or 16 General Service 
Sales-Outside, and parts sald shall be removed from this account 
at full cost irrespective of any reserve for depreciation which has 
been provided. 

(b) This account shall be subdivided as follows by Group II 
and Group III air carriers: 

1608.1 Airframe Parts and Assemblies 


1608.5 Aircraft Engine Parts and Assemblies 
1608.9 Other Parts and Assemblies 


PROFIT AND LOSS CLASSIFICATIONS 


OBJECTIVE CLASSIFICATION-OPERATED EXPENSES 


7a Expendable Parts Obsolescence Provisions 


In the event of waiver by the Civil Aeronautics Board of the 
prohibition against accruals of reserves for obsolescence of 
flight equipment expendable parts, provisions for accruals to 
such reserves shall be ee to this account. Amounts reserved 
through charges to this account shall be credited to balance sheet 
account 1311 Reserve for Obsolescence-Expendable Parts. (See 


Section 6, account 1311). 
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EXHIBIT B : 
| 
| 


Excerpts From Civil Aeronautics Board's Uniform System of 
Accounts and Reports for Air Carriers, Effective January 1, 1957. 


3 | 
Regulation 
Page No. 


GENERAL ACCOUNTING PROVISIONS 


2- GENERAL ACCOUNTING POLICIES 


14, Depreciation and Amortization 


(c) Depreciation shall be calculated by the air carrier in such 
manner 2s will prevent the charging of either —o or inade- 
quate expense or the accumulation of excessive or inadequate 
reserves, and shall be based upon a study of the air darrier's 
history and experience or such engineering or other information 
as may be available with respect to prospective future comiitions 
and without regard to depreciation seeming practices adopted 
for tax purposes. Undepreciable residual values shall be estab- 
lished for each class of property and equipment and shall represent 
the fair and reasonable estimate of the recoverable value as of 
the end of the service life over which the property is depreciated. 
Residual values shall reflect values which are diasipated by 

| 


use but are normally restored to individual units of property 


through recurrent repairs and periodic maintenance operations, 





2.13 


{Cont'd) 


2.14 


5.1 


5- 


EXHIBIT B 
wih Be _ 
and shall include the estimated cost of periodic maintenance 
operations for which reserves are provided, which, if not 
reflected in such residual values, would produce duplicate charges 
to expense. 

(d) Each air carrier shall file with the Civil Aeronautics 
Board on or before January 1, 1957, a statement easels shall 
clearly and completely describe for each category of property 
and equipment the bases upon which the respective residual values 
and service lives have heen assigned, For each new type of 
property or equipment acquired subsequently such a statement 
shall be submitted within 90 days after the property or equipment 
has been placed in regular service. Where changing conditions 
make necessary a revision or adjustment in rates of depreciation 
of residual values, a supplementary statement shall be attached 
to CAB Form 41 filed for the period in which such revisions or 
adjustments are made which shall clearly and completely describe 
the bases upon which the residual values and service lives have 
been revised. Retroactive adjustments in depreciation rates are 


in general prohibited. (See Section 22, item 4). 


BALANCE SHEET CLASSIFICATIONS 


BALANCE SHEET ACCOUNT GROUPINGS 


e e e e e e e e e e 


i 


4, Property and Equipment Depreciation and Maintenance Reserves 
(a) .... Residual values and rates for accrual of depreciation 
and maintenance shall be calculated to prevent sangine excessive 
or inadequate expense or the accumulation of inadequate or excessive 
reserves. : | 
(f) The residual value established for each sixfraks and each 
aircraft engine shall reflect values which are dissipated by use 
but are normally restored to individual units of property through 
recurrent repairs and periodic maintenance operations, and shall 


| 
include the estimated cost of periodic maintenance operations 


| 
for which reserves are provided, which, if not reflected in such 


residual value, would produce duplicate charges to expense. 


{g) Rates of depreciation and undepreciable residual —— 
applied to each class of depreciable property and equipment shall 
be calculated to distribute, on the basis of years af life, the 
estimated service value to — accounts and other accounts, 
over the estimated service life of the property and equipment; 
provided, :that hours of life may be used for depreciation of 
specific classes of flight equipment ee than airframes (east 

| 
and aircraft engines upon waiver of years of life by the Civil 
Aeronautics Board following a factually supported demonstration 
that the service life of each such class of property corresponds 


more closely to hours of use than to calendar time. | 


| 
1 





EXHIBIT B 
-1¢. 


GLOSSARY 


31.10 Residual value -- the predetermined portion of the cost of a unit 
of property or equipment excluded from depreciation. It shall 
represent a fair and reasonable estimate of recoverable value 
as of the end of the service life over which the property is depre- 
ciated. It shall reflect values which are dissipated by use but are 
normally restored to individual units of property through recurrent 
repairs and periodic maintenance operations, and shall include 
the estimated cost of periodic maintenance operations for which 
reserves are provided, which, if not reflected in such residual 


values, would produce duplicate charges to expense. 


«}9- 


EXHIBIT C 





Excerpts From Civil Aeronautics Board's Uniform System of 
Accounts and Reports for Air Carriers, Effective January 1, 1957. 
Regulation: 

Page No. 
ant GENERAL ACCOUNTING PROVISIONS 


21 2- GENERAL ACCOUNTING POLICIES 





13. Establishment of Reserves 


| 
(b) All reserves shall be classified in balance sheet 
presentations in terms of their inherent impact upon the air 
carrier's financial condition as either valuation of assets (off- 


setting the assets to which related), accrued liabilities, or 


| 
1 
i 


appropriations of retained earnings. 


BALANCE SHEET CLASSIFICATIONS 
BALANCE SHEET ACCOUNT GROUPINGS 
and Equipment 
(c) Operating and nonoperating property and equipment shall 
be accounted for separately in accordance with the following 


instructions: 


e e e es e e e o e e 





a 


(2) Used airframes and aircraft engines shall be recorded 
pursuant to item 3(c)(1) of this section. In addition, upon 


performance of the initial periodic maintenance operations 
after acquisition of used airframes, the cost incurred to 
restore that portion of the useful life which had expired 
through use prior to acquisition shall be included as an 
addition to the cost of used airframes so that the cost 
thereof will reflect the cost of fully overhauled units. 


s e e e e e ° es e ° 


(7) Upon disposal by sale, retirement, abandonment, dis- 
mantling, or otherwise, of equipment depreciated on a 


unit basis, the air carrier shall credit the account in 
which the property or equipment is carried with the cost 
thereof; charge the depreciation and maintenance reserves 
with the related reserve balance applicable to the property 
disposed of; and charge the cash proceeds of the sale or 
the value of salvaged material to the appropriate asset 
accounts. When the salesprice or salvage value less 

the cost of dismantling differs from the cost of the property 
less accrued depreciation and maintenance reserves such 
difference shall be recorded in the appropriate capital 
gain or loss accounts. 


(9) If property is retired or disposed of as a result of 
major accident or other casualty, the cost of such property 


less accrued depreciation and maintenance reserves shall 
be charged to balance sheet account 1890 Other: Deferred 
Charges pending adjustments and settlement of insurance. 
The resulting profit or loss after reflecting adjustments for 
insurance coverage of self-insurance shall be recorded 

in the appropriate capital gain or loss accounts. If the 

air carrier has no option but to accept replacement by 

an equivalent unit, the book cost and accrued depreciation 
reserve applicable to the unit disposed of shall be assigned 
to the new property or equipment. Where the air carrier 
has the option in settlement to select between replacement 
in kind, and cash or its equivalent, the air carrier shall 
account for the property or equipment disposed of in 
accordance with item 3(c)(7) or 3(c)(8) of this Section. 

Any property or equipment purchased in replacement 

shall be recorded pursuant to item 3({c)(1) of this Section. 





ile 


| 
4. Property and Equipment Depreciation and Weaintsnante Reserves 
(a) This balance sheet classification shall include the , 
of all provisions for losses occurring in property and ofdpennnt 
from use and obsolescence. For example, it shall indlnlis reserves 
for maintenance of property and equipment, and re serves for 
depreciation established to record current lessening in hevvies 

| 
value due to wear and tear from use and the action of time and 
the elements which are not replaced by current repairs, as well 
as losses in capacity for use or service occasioned by cbscles- 
cence, supersession, discoveries, change in popular demand, or 
the requirement of public authority. Residual vabiin x and-rate es 
for accrual of depreciation and maintenance shall be calculated 


to prevent charging excessive or inadequate expense or the accumu- 


— 





lation of inadequate or excessive reserves. 





(i) Maintenance reserve shall be established by each ait carrier 
for the cost of all periodic airframe maintenance operations: of 


_ material amount in such manner as will equitably apportion the 
total airframe direct maintenance costs to the ditterent wcconti- 
ing years on such bases as will effectively produce an appropriate 
matching of total airframe maintenance costs with the operation 
of airframes. At the option of the air carrier, maintenance 
reserves may also be established for ‘aircraft engines. : The 


purpose of such allocation is to prevent distortion of the operating 





5.7 
(Cont'd) 


EXHIBIT C 


and financial statements by reason of periodic peaks in maintenance 
coat ‘in one eesountine year which in part are properly applicable 
to operations performed in other accounting years. Waiver of 

the required reserves may be made by the Civil Aeronautics Board 
upon a factual demonstration that the expensing of such costs, as 
incurred, apportions the total direct maintenance costs between 
accounting years substantially in accordance with the use of air- 


frames. Periodic airframe maintenance reserves, required in 


‘3 F 
order to prevent significant distortion of the financial stage dents, 
“ @ 


properly include all periodic direct maintenance expenses, whether 
related to periodic overhauls or to other aspects of periodic 
maintenance which, in aggregate, are sufficiently non-recurrent 
as to result in - inequitable distribution of total maintenance 

costs as between different. accounting periods. The following 
practices shall be observed in accounting for periodic srsintenance 


reserves: 


(1) Provisions for periodic maintenance of both owned 
and leased flight equipment shall be charged to profit 


and loss account 72 Maintenance Reserve Provisions on 

the basis of rates of cost per hour flown.in the air carrier's 
operations. The rates of accrual shall be established by 
each air carrier in accordance with its experienced cost 
per periodic maintenance operation with each type of 
equipment during the next previous representative account- 
ing period and representative hours of use realized between 
equivalent periodic maintenance operations. The rate 

used for new equipment types may be based upon parellel 
experience adjusted to reflect such engineering or other 
information as may be available. Each air carrier shall 
submit'a statement detailing the plans upon which the 





a 


' accumulation of airframe or aircraft engine reserves are — 
based or revised as a supplement to CAB Form 41 for the 
period in which such reserves are established or revised. 
This statement shall set forth the rates by which the reserves 
are established and maintained or revised and shall include 
statistical data showing that the rates of accrual are fully 
and completely supported by the air carrier's experience 
and calculated to prevent accumulating excessive or 
deficient reserves. The rates set forth in such statement 
shall thenceforth be used by the air carrier unless it is 
notified by the Civil Aeronautics Board that the rates of 
accrual do not meet the requirements set forth herein. 

(2) Accruals for maintenance of owned equipment shall 

be credited, in accordance with hours flown in the air 
carrier's operations, to balance sheet account 1621 

Reserve for Maintenance-Airframes or 1622 Reserve 

for Maintenance-Aircraft Engines, as appropriate, -and 
concurrently charged to profit and loss account 72 Sense 
Reserve Provisions. 


{3) Accruals for maintenance of leased ed shall be 


credited, in accordance with hours flown in the air carrier's 
operations, to balance sheet account 2290.2 Maintenance 
Liability-Leased Airframes, or 2290.3 Maintenance Liability- 
Leased Aircraft Engines, as appropriate, up to an amount 
equivalent to that portion of the applicable maintenance cycle 
remaining unexpired at date of acquisition, Subsequent 

to the initial periodic maintenance operation performed by 

the air carrier, accrual of amounts equivalent tothe portion 

of the applicable maintenance cycle remaining unexpired at 

date of acquisition shall be credited, in accordance with hours 
flown in the air carrier's operations, to balance sheet 

account 1627 Reserve for Maintenance-Leased Flight Equip- 
ment as an offset to such initial periodic maintenance which 
shall be charged to balance sheet account 1607 Improvements 

to Leased Flight Equipment in amounts which represent a. * : 
restoration of the maintenance cycle expired prior to acquisition 
by the air carrier. (See sub-paragraph (4) of this section). 
Profit and loss account 72 Maintenance Reserve Provisions 
shall be concurrently charged, in accordance with hours 

flown in the air carrier's operations, with such accruals 

to maintenance liability or reserve accounts. 
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5.9 (4) The actual cost of periodic maintenance operations performed Ys 
shall be generally charged directly to the applicable periodic ad 
maintenance reserve. In the case of equipment leased from " 


others, that portion of the cost of each maintenance operation 
which represents a restoration of the maintenance cycle which 
remained unexpired at date of acquisition shall be charged 
against appropriate maintenance liability accounts. That 
portion of the cost of the first periodic maintenance operation 
performed subsequent to acquisition of leased equipment or 
equipment purchased in used condition which represents a 
restoration of the maintenance cycle expired prior to acquisition, 
shall be charged to balance sheet account 1607 Improvements 
to Leased Flight Equipment or other applicable property 

_accounts. With the exception of that portion of the first periodic 
maintenance operation on leased or used equipment, discussed 
above, the cost of each periodic maintenance operation shall 
be simultaneously charged to the applicable objective expense 
aecounts and credited to profit and loss account 72 Maintenance 
Reserve Provisions so that the total cost of maintenance is 
reflected in applicable appropriate objective expense accounts 
and total maintenance expense is equated in relation to 
operations performed between different accounting periods 
through profit and loss account 72 Maintenance Reserve Pro- 
visions. 


(5) Adjustments of accrued maintenance for differences between 
actual maintenance costs incurred and amounts accrued, or 
amounts accrued and amounts exchanged in settlement of 

lease arrangements, shall be credited or charged to profit 

and loss account 72 Maintenance Reserve Provisions. 


6.1 6- OBJECTIVE CLASSIFICATION OF BALANCE SHEET ELEMENTS 


6.10 rating Property and Equipment 


2 


6.13 1629 Reserves for Depreciation and Maintenance-Flight Equipment 
(a) Record in accounts 1611 through 1627, inclusive, accruals 
for depreciation or maintenance of flight equipment as provided in 


Section 5, item 4. 





es 


(b) As set forth in Section 3, Chart of Balance Sheet Accounts 


separate accounts shall be established for depreciation and 
maintenance reserves, respectively, which parallel balance 


sheet accounts 1601 through 1608, established for recording the 
cost of flight equipment. : 


Nonoperating Property and Equipment 


1700 Nonoperating Property and uipment | 


The total cost to the air carrier of nonoperating Jooparty 
and equipment and related reserves for depreciation and 
maintenance shall be recorded in balance sheet accounts 1701 
through 1789 which, as set forth in Section 3, Chart of Balance 
Sheet Accounts, parallel those established above, palhace 
sheet accounts 1601 through 1689, for recording the cost of 


operating property and equipment. ! 
3 


Noncurrent Liabilities 
2290 - Other noncurrent liabilities ! 
| 


(b) Each air carrier shall maintain the following subaccounts: 


2290.2 Maintenance Liability-Leased Airframes 


Record here the proportionate part of accruals 
for and actual costs incurred in periodic maintenance 
of the leased airframes which is equivalent to the 
portion of the established periodic maintenance cycle 
remaining unexpired at the date of acquisition of such 
leased airframes by the air carrier. | 





-26- 


2290. 3 Maintenance Liability-Leased Aircraft Engines 


Record here the proportionate part of accruals for 
and actual costs incurred in periodic maintenance of 
leased aircraft engines which is equivalent to the 
portion of the established periodic maintenance cycle 
remaining unexpired at the date of acquisition of such 
leased aircraft engines by the air carrier. 


12.1 PROFIT AND LOSS CLASSIFICATIONS 


13.1 13- OBJECTIVE CLASSIFICATION-OPERATING EXPENSES 


13.18 72 Maintenance Reserve Provisions 

(a) Record here provisions to reserves for periodic 
maintenance of airframes and aircraft engines or for equalization 
of maintenance costs within the current accounting year. (See 
section 2, iter 13 and Section 5, item 4(i)). The direct costs 
actually expended in maintenance operations shall be charged 
as incurred to direct labor, materials and outside repair accounts 
and concurrently credited to this account, 

(b) This account shall be subdivided as follows by all air 
carrier groups: 

72.1 Reserve Provisions-Airframes 


Record here provisions for maintenance of 
airframes. 


72. 2 Reserve Provisions-Aircraft Engines 


Record here provisions for maintenance of 
aircraft engines. 








IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALASKA AIRLINES, INC., et al., 


Plaintiffs, : 
| 

Ve | 
Civil Action No. 3638/56 

CIVIL AERONAUTICS BOARD, et al., : 


Defendants. ti 


DEFENDANTS'. MOTION TO DISMISS OR FOR SUMMARY J UDGMENT 


| 
Come now the defendants by their attorneys and move the Court to 
| 


dismiss the action because the complaint fails to state a claim upon which 
relief can be granted in that the rules in Board Regulations No, ER-210 
which it attacks as ultra vires are, as a matter of law, within the power 

of the Civil Aeronautics Board to promulgate, and valid, or altexpatively 
move this Court for summary judgment for the reason that there is no genu- 


| 
ine issue of material fact and defendants are entitled to judgment as a matter 


of law. 











| 
Copies of the Board's Regulation No. ER-210 and the Manual which y 


is part of said regulation are attached hereto as Appendix A-1 and A-2, ? 
respectively, and made a part of this motion. = 
a 

Respectfully submitted, Ss 


/s/ Oliver Gasch 


OLIVER GASCH 
United States Attorney 


/s/ Kitty Blair Frank 


KITTY BLAIR FRANK 
Assistant United States Attorney 
District of Columbia 


/s/ James E. Kilday 


JAMES E, KILDAY 
Attorney 
Department of Justice 


/s/ Franklin M. Stone 


FRANKLIN M. STONE $ 
General Counsel 
Civil Aeronautics Board 

Washington 25, D. C. 


Dated: October 31, 1956 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALASKA AIRLINES, INC., et al., 
Plaintiffs, 


Vv. 


Civil Action No. 3638-56 


CIVIL AERONAUTICS BOARD, et al., 





eee eee eel ee eee 


Defendants. 


MOTION TO AMEND AND SUPPLEMENT COMPLAINT ! 


American Airlines, Inc., one of the plaintiffs in this action, moves 
the Court for leave to amend and supplement its Complaint pursuant to Rule 


15 of the Federal Rules of Civil Procedure. 





The occasion for, and purpose of, this Motion are set forth in the 


1 
i 


attached Memorandum of Points and Authorities. The changes to be made in 
the Complaint, as presently drawn, are shown in Exhibit l, and the Complaint, 
as amended and supplemented, is shown in Exhibit 2. : 


Respectfully submitted | 


| 
/s/ DANIEL M. GRIBBON 


Daniel M. Gribbon 
| 


/s/ WILLIAM WALKER WINTER 


William Walker Winter 


Attorneys for 
American Airlines, Inc. 
| 


Dated: April 16, 1957 



















PROPOSED AMENDMENTS 
AND 
SUPPLEMENT TO COMPLAINT 


| 
1. Renumber Paragraphs VI and VII as Paragraphs IX and X respectively. ; 
Be In Paragraph IV delete the second sentence and insert in lieu: thereof: ” 


"This regulation promulgated a Uniform System of Accounts } 
and Reports for Certificated Air Carriers to become effective 
January 1, 1957, which included, inter alia, three series of provisions 
of which plaintiffs complained, namely: (1) the requirement that = 
all flight equipment spare parts be classified into (a) those which 
would ordinarily be expended and replaced rather than repaired j 
and reused, to be designated ‘expendable’ parts, and (b) parts 
which may be reserviced or repaired and used repeatedly, to : 
be designated 'rotable' parts, with depreciation permitted only 4 
with respect to the 'rotable' parts; (2) the requirement that there | 
be included in the residual value of each aircraft, for purposes 6f 
determining depreciation allowances, the cost of an overhaul of 
that aircraft; and (3) the requirement that a reserve be established 
for the periodic maintenance of airframes with such reserve being 
recorded as a valuation reserve like the depreciation reserve. 
The text of said provisions is set forth fully and is attached hereto 
as Exhibits A, Band C, respectively." 









3. Add as Paragraph VI: 






"An implementation and interpretation of certain provisions sid 
of the Uniform System of Accounts and Reports was issued by 
the Chief, Office of Carrier Accounts and Statistics of the Civil 
Aeronautics Board, as Accounting and Reporting Standard Practice 
Letter No. 3, revised February 7, 1957, and effective January 1, 
1957. This action required the accrual of periodic maintenance « 
reserves for airframes and the inclusion in the undepreciable 
residual values of airframes and aircraft engines either 100% 
of the estimated cost of each periodic maintenance operation if 
reserves were being used, or 50% of such cost if reserves are not 
being used. This letter, which is attached as Exhibit D to this 
Complaint, is subject to review by the defendant Board, which has 
been requested by the plaintiff but final action has not been taken 
by the Board," 














Add as Paragraph VI: ; 
| 

"On December 31, 1956, plaintiff filed with the Civil Aeronautics 
Board a request for a waiver of the provisions in the Uniform System 
of Accounts and Reports relating to the classification of flight equip- 
ment spare parts as ‘expendable' parts and ‘rotable' parts, and 
prohibiting depre ciation allowances with respect to ‘expendable' 
parts (Exhibit A). This request for waiver was supplemented on 
March 11, 1957. Copies of the original request and the supplement 
are attached to the Complaint as Exhibits E and F. This request 
for waiver is still pending before the Board," 


Add as Paragraph VIII: 


"On December 31, 1956, plaintiff filed with the Civil Aeronautics 
Board a request for a waiver of the provisions in the Uniform System of 
Accounts and Reports requiring the establishment of a maintenance 
reserve applicable to airframes and the treatment of that reserve 
as a valuation reserve like the depreciation reserve. This request 
for waiver is attached as Exhibit G to the Complaint. By letter 
dated February 28, 1957, this request was granted, conditioned, 
however, upon the inclusion by plaintiff in the residual value of 
each airframe of an amount equal to 50% of the cost of! an overhaul 
of such airframe, This letter is attached to Exhibit Hi to the 


Complaint, " 


In renumbered Paragraph IX, delete the first sentence and insert 


in lieu: thereof: : 

"Plaintiff avers that those provisions of the Uniform System 
of Accounts and Reports set forth in Exhibit A to this Gomplaint 
and referred to above in Paragraph IV prescribe the classes of 
property which may be depreciated in that they authorize depre- 
ciation to be taken on flight equipment spare parts which are 
considered 'rotable' parts and forbid depreciation to be taken on 


‘expendable’ parts." 


Add to renumbered Paragraph IX: 


"Plaintiff further avers that such provisions are arbitrary 
and unreasonable and constitute an : abuse of discretion on the 
part of the Board in that they deny proper and timely accounting 
recognition of the losses which plaintiff will suffer upon the 
disposition of spare parts and arbitrarily require the reporting 
of such losses in a manner that will distort ital operating 
and financial statements, ™ 





EXHIBIT 1 
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Delete the first sentence of renumbered Paragraph X and insert 


in lieu thereof: 


"Plaintiff avers that the provisions of the Uniform System of 
Accounts and Reports set forth in Exhibits B and C to this Complaint 
and referred to above in Paragraph IV, as implemented and inter- 
preted by Standard Practice Letter No. 3, Exhibit D to this Com- 
plaint, prescribe and affect the rate at which aircraft and other 
property and equipment of air carriers may be depreciated. "' 


Add to renumbered Paragraph X: 


"Plaintiff further avers that such provisions are arbitrary and 
and unreasonable and constitute an abuse of discretion by the 
Board in that they require the establishment of residual values 
for airframes and aircraft engines and specify the amounts to 
be included in such residual values on a wholly arbitrary basis 
and without regard to the anticipated value, physical condition 
and market for airframes and aircraft engines at the time of 
their disposition, ""' 


Delete old Paragraphs VIII and IX and insert in lieu thereof: 


"The provisions of the Uniform System of Accounts and 
Reports, including those provisions here complained of, became 
effective January 1, 1957, and, if valid and not waived by the 
Board, apply to plaintiff. For violation of the provisions com- 
plained of herein, plaintiff risks severe penalties including the 
criminal penalties provided for in Section 902 of the Civil Aero- 
nautics Act (52 Stat. 1015, 49 U.S.C. 622) and possible suspension 
and/or revocation of its Certificate of Public Convenience and 
Necessity as provided for by Section 401 (h) of the said Act (52 
Stat. 987, 49 U.S.C. 481)."' 


Add as Exhibit D to the Complaint Standard Practice Letter No. 3 
as revised February 7, 1957. 

Add as Exhibits E and F to the Complaint the request by Plaintiff, 
American Airlines, Inc., to the Civil Aeronautics Board dated 


December 31, 1956, supplemented March 11, 1957, for waiver of 





EXHIBIT 1 
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certain provisions in the Uniform System of Accounts and Reports 
relating to flight equipment spare parts. | 


Add as Exhibits G and H to the Complaint the request by plaintiff, 


American Airlines, Inc., to the Civil Aeronautics Board dated 


December 31, 1956, for waiver of certain provisions in the Uniform 





System of Accounts and Reports relating to establishing a reserve 


for airframe maintenance, and the action by the Civil Aeronautics 
| 


Board thereon dated February 28, 1957, 
Minor textual amendments are made in Paragraphs I, , uk. iV, 
V, IX and X to make them accurate as of this date and as applied 


| 


to American Airlines, Inc, ! 
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Regulation No.. ER-210 
UNITED STATES OF AMERICA 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C, * 


Economic Regulations 
Revision of Part 241 
Effective: January 1, ,195] 
Adopted: April 30, 1956 


REVISED UNIFORM SYSTEM OF ACCOUNTS AND REPORTS 
FOR CERTIFICATED AIR CARRIERS 

A notice of proposed rule-making comprehensively revising the 
Board's present accounting and reporting requirements was originally pub- 
lished in the Federal Register on July 9, 1954, (19 FR 4200) and circulated 
to the industry as Economic Regulations Draft Release No. 68, dated July 6, 
1954. Subsequently, a further notice of proposed rule-making containing 

‘modifications of the previously proposed regulations was published in the 
Federal Register on September 22, 1955, (20 FR 7111) and circulated to 
the industry as Economic Regulations Draft Release No. 68D, dated September 
20, 1955. 

Insurance of these draft releases was preceded by extensive 
conferences and discussions between the Board's staff and representatives 
of the industry. The industry submitted written comments and on November 
9, 1955, oral argument was held before the Board. 

The principal purpose of this revision is to increase the effect- 
iveness of the present accounting and reporting system by remedying various 
deficiencies which have accumulated with the dynamic growth of the industry 
in recent years. Delineations between different account classifications have 


been made. more specific . and. accounting .instructions. and : definitions... 
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have been amplified. Accounting classifications have been redrawn to conform 
more closely with the natural divisions in, and current requirements of, air 


carrier operations. Accounting requirements have been differentiated to 


| 
meet the varying needs of air carriers of different sizes. To this end, 


carriers have been classified for both accounting and reporting purposes 


into three major groups generally on the basis of the overall volume of 


operations conducted. The line of demarcation between capitalizable items 


and current expenditures has been more explicitly established. Practices 


concerning operations performed under aircraft interchange agreements have 
been prescribed in a more complete and detailed form. Reporting burdens 
have been minimized to the maximum feasible extent, consistent with proper 
administration of the Act, through modifications in the prescribed reporting 
format and reduction of the number of items required to be eaported. 

In view of the dynamic characteristics of the sapidty expanding 
certificated air transport industry and divergent operating practices among 


different carriers, the Board recognizes that exceptional circumstances 


may occasionally render it inequitable to insist upon uniform adherence, in 





all cases, to the accounting and reporting rules and regulations herein 
promulgated. Accordingly, provision is made for exceptions ions the 
requirements of any such rule or regulation whenever enforcement of a particular 
requirement would not be in the public interest. In all cases, en the 
resulting departures from uniformity of enforcement will be utilized by 


the Board as a means of attaining uniformity of accounting principle as 


will be more specifically discussed hereinafter. 








ete 


Various accounting requirements included in the revised uniform 
system have been challenged by the industry, on the ground that they constitute 
an allegedly illegal interference with managerial prerogative. These 
challenges largely rest upon the assertion that the Board does not enjoy 
necessary statutory power to regulate the substance of the accounting methods 
employed bey certificated air carriers. It is believed that this contention is 
entirely untenable because the Board has plenary power over both the sub- 
stance and form of all accounting performed by such carriers. 

The industry professes to find a significant and meaningful con- 
trast in the language employed in subsections (a) and (d) respectively, of 
section 407. The former subsection empowers the Board '''. . . to prescribe 
the manner and form in which such reports shall be made. . .'' while the 
the latter subsection states that the Board". . . shall prescribe the forms 
of any and all accounts, records, and memoranda to be kept by air carriers 
- ..-". Apart from the question of whether this narrow method of statu- 
tory construction is appropriate in interpreting the Civil Aeronautics Act, 
it must be noted that the industry has apparently ignored the equally significant 
language of section 902 (e). That section makes it a criminal offense for 
any air carrier or any person acting on its behalf to". . . knowingly and 
willfully, fail or refuse... to keep or preserve accounts, records, 
and memoranda in the form and manner prescribed or approved by the 
authority (Board). . .". Congress would not have made it a criminal offense 
for a carrier to refuse to keep its —e in the manner prescribed or 


approved by the Board if it did not intend to vest in the Board such power 


-37- 


| 


to prescribe the manner in which the accounts are kept. It does not appear, 
therefore, that any significance may properly be attached to the cited 
difference in language of subsections (a) and (d) of section 407. Paint, 
the omission of the word "manner" in subsection 407 (d) appears | plainly ° 
attributable to adherence by the framers of the Civil Aeronautics Act to 

the exact language used in sections 20 (5), 220 (d) and 313 (e) of the ‘Interstate 


1/ i 


Commerce Act. ' 


Finally the industry's suggested construction of the Act also 


ignores part of the relevant text of section 407 (d). That section not only pro- 
vides that the Board shall prescribe the forms of any and all =o but 

also makes it ".,,.. unlawful for an air carrier to keep any accounts, records, 
or memoranda other than those prescribed or approved by the Authority 
[Board]:... .". This language also appears in the Federal Communications 
Act of 1934 and has been judicially construed to empower that sens to 

") . « Supervise the accounting performed under the prescribed ayotem of 
accounts, and to determine whether a given item should be entered under 

a particular account."" (New England T&T Co. v. U.S,, 53 F. Supp 399, 

405 (D.C., Mass., 1943). Clearly, Congress would not have authorized 

the Board to regulate and control all specific accounting entries made by 
carriers subject to its jurisdiction unless it intended to have the Board exer- 
cise plenary power over the substance of accounting. Thus, the language 

of the Act and related statutes appear to militate against the industry con- 
tention that the Board can only prescribe the pigeonholes in which accounting 
entries would be made but that the management of the carriers enjoy exclusive 


control over the content of such entries. 


1/ 49 WS.CLA. 20 (5), 320 (d), and 913 (e). 
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Nor does there appear to be any merit in the industry's claim that 
the various substantive features of the revised system of accounts are invalid 
because of the regulatory control thus imposed upon managerial discretion. 
In Kansas City Southern Railway Co, v. U. S. et al, (231 U.S. 423, 440-441 


(1913) ) the court disposed of a similar contention as follows: 


"As to the intent and meaning of § 20, it is first insisted 
that the power conferred upon the Commission to prescribe the 
forms of accounts, records, and memoranda to be kept by the 
carriers, recognizes a distinction between the form and the 
substance; and that while the Commission, in order to obtain 
full and accurate information concerning the affairs of each 
corporation, must have power to require any reports, 
schedules, and accounts necessary to show the true financial 
condition of each carrier; yet that the grant must by fair 
interpretation, and in order not to amount to an unconsti- 
tutional delegation of legislative power, stop short of the 
point where the regulation in its essence goes not to the 
form but to the substance and involves interference with 
the internal affairs of the corporation. We do not, however, 
think that any such distinction between the form and the sub- 
stance is admissible with respect to the declared object of 
standardizing railroad accounts and obtaining therefrom full 


and accurate information concerning the affairs of the respective 


corporations. The very object of a system of accounts is to 
display the pertinent financial operations of the company, and 
throw light upon its present condition. If they are to truly 

do this, the form must correspond with the substance. In 
order that accounts may be standardized, it is necessary 
that the accounts of the several carriers shall be arranged 
under like headings or titles; and it is obviously essential 
that charges and credits shall be allocated under the proper 
headings--the same with one carrier as with another. Unless 
‘Additions and Betterments,' on the one hand, and ‘Operating 
Expenses, ' on the other, are to indicate the same class of 
entries upon the books of other carriers, there is no possi- 
bility of standardization. So far as such uniformity require- 
ments control or tend to control the conduct of the carrier in 


its capacity as a public servant engaged in interstate commerce, 


they are within the authority constitutionally conferred by 


Congress upon the Commission. There is no direct interference 


with the internal affairs of the corporation;, and if any such 
interference indirectly results, it is only such as is incidental 


to the lawful control of the carrier by the Federal authority and 


to this the rights of stockholders and bondholders alike are 
necessarily subject." 
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In addition to the foregoing general legal and policy cehectice, the 
industry has also challenged various provisions of the revised ect on the 
ground that they constitute unlawful action or represent abuses of administra- 
tive discretion, The Board believes that it is appropriate to discuss individually 
the major items among these challenged provisions. | 

One of these provisions concerns the proper accounting treatment 
of flight equipment parts and assemblies. The operation of aircraft neces- 
sitates keeping a supply of spare parts used for repairs and replacements 
of mechanical components on hand at all times. Prior to the ingtant 
revision, flight equipment parts and assemblies which are not adetul in 
the repair of two or more primary classes of property were classified 
in a single account. Experience has demonstrated, however, that such a 
classification encompasses two distinct classes of parts which should be 
treated differently for accounting purposes in order to reflect thists varying 
economic characteristics. | 

To this end, the revised manual classifies flight — 
parts of this nature as rotables, which are repaired and repeatedly reused 
to provide an extended service life, and expendables, which are consumed 


and are not repairable for reuse thereafter. It should be noted that 


airlines have commonly followed the practice of subdividing these flight 
| 


equipment parts inventories between rotables and expendables even though 


the present manual carries all such inventories in a single fixed asset account. 


Thus, the proposed classification will tend to conform the uniform accounting 


system to the actual practices of the industry. 
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Since rotables are repeatedly used they tend to have a service 
life approximating that of the related aircraft type. Furthermore, they 
are subject to depreciation factors in the same economic sense as the 
related property. Accordingly, this classification of flight equipment parts 
is accounted for in the same manner as other depreciable properties, The 
inventory balance is carried in an asset account and a depreciation reserve, 
scaled to reflect residual values realizable upon disposal of such assets, is 
established. When a rotable part is withdrawn from use for repair and 
another rotable drawn from inventory is used in its place, no accounting 
entries are made. However, when a rotable part can no longer be repaired 
and must be replaced by a newly purchased part, the normal accounting 
procedure for property retirements is followed. Under this procedure, 
accounts are reduced by the cost of the retired item and depreciation reserve 
is correspondingly reduced thus clearing the item from the accounts without 
any current impact upon the operating statement. Thus, there is no possi- 
bility of a duplicate expense charge to cover cost of the retired items by 
provision of depreciation, on the one hand, and by direct charge of the 
same item to maintenance expense, on the other hand. 

Unlike rotables, which are repairable for later reuse, expendables 
can be used only once. Because of this characteristic, expendables are 
recurrently retired and replaced throughout the life of the related aircraft 
type and reflect none of the aspects of fixed properties subject to depreciation. 
In contrast, rotables in general tend to have a useful life comparable to 


the related aircraft types. Consequently, failure to make advance provision 















a 






















for the cost of retired expendables (by way of a depreciation reserve) does 
not result in materially distorting the operating results of any nedouitiug 
period. Accordingly, there is no need for periodic amortization of the 
original cost of expendables since the principal purpose of Sepenittadion 
accounting is to avoid distortion as between accounting periods. i is one 
of the basic tenets of accounting theory that only items of fixed property 
having a service life of substantially more than one year should be depreci- 
ated, and the majority of these expendables have a shorter sees! service 
life. | 

Because expendables withdrawn from inventory for wad cannot 


under the revised system of accounts be charged to depreciation reserves, 
| 
they must be directly expensed in the accounting period in which consumed, 


In this manner, an airline will recoup its entire investment in those expend~- 
ables which are used before the retirement of the related aircratt type. If 

any loss is incurred upon the expendable items remaining in the inventory when. 
the last airplane in a fleet of a particular type is retired, it will be recog- 
nized by a direct charge to the expenses of the period when the loss is incurred. 
- Clearly, there is no dispute concerning the proposition that loages of this 
character constitute a proper charge against income. The industry contends, 
however, that advance provision for the contingency of such losses should 

be made by the establishment of a reserve for obsolescence. But, sound 
principles of accrual accounting do not require the establishment of a 


| 
reserve in all cases where a future loss may be incurred. On the contrary, 


reserve accruals are only required where the loss is fairly certain to occur 
| 
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and the amount involved is sufficiently large to distort earned income of the 
period when the potential'loss materializes. These conditions appear to be 
lacking in the case of flight equipment expendable parts. 

In the first place, the potentiality of any loss from obsolescence 


factors attaching to expendables during the early stages of the economic life 





of an aircraft type is largely a matter of speculation and conjecture. Unlike 

other utility properties which are generally scrapped upon retirement, air- - 
planes discarded by one air carrier have commonly been purchased for 
further use by other air carriers. A market for such sales exists both 

within the United States and in foreign countries. Expendables are, of course, 
useful to the purchaser of the retired aircraft. To the extent that there is 

a market for the expendables on hand when an aircraft fleet is sold, the 
accounting airline should be able to recoup its investment in such items. 

True enough, the seller is normally unwilling to offer a warranty on such 
parts but that does not impair their marketability at an appropriate price. 
Furthermore, expendables are often in short supply toward the end of the 
service life of a particular aircraft type. This factor tends to enhance the 
price which can be realized upon their sale. 

In the second place, it is equally doubtful whether any losses which 
may actually be incurred will be large enough to distort current operating 
income. Management has significant opportunities to minimize the quantity 
of its expendable inventory which will remain on hand, unused, when the 


related fleet is retired. A carrier which starts off with a fleet of twenty 


planes, of a given type, may have a fleet of only three planes when the last 
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remaining plane goes out of service. It is generally impossible, : or at least 
difficult, to arrange for an entire fleet of new planes to be delivered ina 
single batch. Aircraft manufacturers tend to make deliveries in| periodic 
installments. Thus, the quantity of spare parts which must be kept on hand 
to maintain aircraft in satisfactory mechanical condition can be progressively 
reduced as the related fleet nears the final end of its collective service life. 
Finally, the current nature of expendables, all on hand at any given time, 
having been purchased generally within the last twelve months, = to 
result in relative equality between their cost to the seller and their market 
value which also serves to minimize the magnitude of any loss, Moreover, 
the aircraft to which the parts relate have commonly been retired ata 
substantial profit thus providing a basis for absorbing dusariass = loss 
realized on the inventory of expendable parts. 3 

While there is only a slight possibility of significant distortion in 
the financial statement resulting from a material obsolescence _ against 
which no reserve has been provided, there is a substantial davies that the 
establishment of such a reserve will result in duplicate expense charges for 
the same item., It will be recalled that all anes are charged to 
expenses at full cost as withdrawn from inventory use. Thus, any over- 
estimation of the quantity of unused expendables in a provision for obsolescence 
will result in an excessive expense charge. Accurate determination of this 
quantity well before the fact is, of course, a difficult task in view of the 


many imponderables involved, 


afin 


In view of these considerations, the attached manual generally 
prohibits the establishment of any reserve for obsolescence applicable to 
flight equipment expendable parts. However, in order to protect against 
imminent loss on expendable inventories in a particular circumstance or due 
to generally changed conditions in the industry, provision is made for an 
appropriate reserve account which can only be utilized by a carrier for whom 
this provision of the regulation has been ana Such accounting treat- 
ment is based upon the premise that these losses may occasionally be incurred 
in sufficient magnitude and with adequately demonstrable certainty to 
warrant the accrual of appropriate reserves under the control of the Board. 
In such cases, failure to permit or direct the use of a reserve would impair 
uniformity in the accounting principles applied by the carriers subject to this 
system of accounts. Furthermore, failure to utilize different accounting 


methods to reflect varying factual situations would undermine the fundamental 


objective underlying this system of accounts of accurately stating financial 


and operating results. It need hardly be mentioned that this desirable goal 
of uniformity cannot be achieved if the public interest is left unprotected 
against divergent management judgments. For this reason, the uniform - 


system herein adopted preserves for the Board effective control over the 
determination of whether departures from uniformity of method should be 


p ermitted. a 


if Or, upon amendment of this rule in the case of generally changed 
conditions. 
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Nor does there appear to be any merit to a separate line of argument 


1 


adduced by the industry to the effect that the Board should refrain from changing 
the provisions of the present manual, which permits carriers 2 make accruals 
to a reserve for obsolescence loss on expendables, because the new accounting 
treatment prescribed may result in the loss of certain tax deductions now 
enjoyed. Depreciation allowances for spare parts used to repair machinery 

or or other operating equipment have generally not been permitted for income. 
tax purposes. However, airlines have been permitted to depreciate all of 

the assets in their present flight equipment parts inventories account for such 
purposes. During the course of the oral argument presented bn behalf of the 
industry, one of its representatives stated that the lassificatton of expendables 
as current assets would — its present ability to miniihize Federal 
income tax payments by virtue of such depreciation deductions. The Board 


| 
believes, however, that its accounting regulations should be based upon sound 


accounting principles which will fairly reflect actual financial conditions. 


Moreover, it is not the purpose of the uniform system of accounts to aid the 
industry in its legitimate and natural effort to reduce its tax liabilities. 

The industry also objects to the mandatory requirement of the new 
manual that accruals be made toa reserve for airframe maintenance in 
order to distribute fairly the cost of all periodically performed maintenance 
work among the accounting periods respectively benefiting therefrom. Contrary 
to the impression of the air carriers, the revised manual does not invade 
the legitimate province of managerial discretion by requiring! exclusive use 
of any particular maintenance method. It merely imposes the requirement 


that all intermittently incurred direct maintenance expenses ari sen ‘from«periodic 
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operations of this nature which are - sufficiently material, in the aggregate 
should distort current net income if charged to expenses of the period when 
incurred be charged to a reserve account. 

The industry opposes this feature of the manual and proposes 
an alternative that each individual air carrier be given the option to either: 


(1) capitalize each periodic overhaul for subsequent amortization to operating 


expense as depreciation, (2) change expenditures on each periodic overhaul 


to current income as incurred, or (3) accrue through recurrent expense 
charges a special "Operating Reserve" account for future overhauls against 
which the cost of overhauls would be charged as incurred. 

The operating reserve as contemplated by the third alternative 
set forth above, as proposed by the industry, creates the fiction that the 
asset to which the reserve relates has not been expended but that an obli- 
gation not classifiable either as a liability or as net worth has been incurred. 
Because of the relatively large amounts involved for aircraft overhaul costs 
in the air transport industry the failure to offset reserve provisions for 
aircraft overhaul against the asset while also providing full depreciation 
on the asset value restorable by overhaul tends to distort both the balance 
sheet and the operating statement. Accordingly, the third alternative pro- 
posed by the industry is rejected as being in conflict with sound accounting 
principles and as being basically impractical because of its tendency to dis- 
tort the financial statements. In the absence of an actual expenditure for the 


performance of an overhaul or the contracting of a liability for its performance 
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a charge to expense for overhauls to be performed in the future essentially 
dissipates the asset to be overhauled. Hence, provisions for future overhaul 
costs and depreciation alike simply represent current expenditures of the 
assets to which they relate and the provisions for both should be offset 
against the related assets. 2 

The first two alternatives advanced by the industry, however, do 
not contain this deficiency. A paramount objective of this system of accounts, 
in this area, as in similar areas, is to provide reasonable assurance of sub- 
stantive uniformity between different carriers in adherence to the fundamental 
precept of accrual accounting that costs should be charged against the 
period of operations in which consumed, It is recognized that in some cir- 
cumstances of a relatively stable recurrent flow of maintenance Leia 
substantially equivalent results may be achieved in any given accounting 
period by either of the first two alternatives advanced by the industry. How- 
ever, this system of accounts embraces carriers widely divexpunt in both 
size and techniques employed in maintaining airframes in an aixwoxthy con- 
dition. As a consequence, uniformity of accounting results under the industry 


proposal would be left dependent upon widely differing judgments of individual 





carrier managements as to the degree to which a departure from accrual 
accounting principles may be warranted. Accordingly, this system of 
accounts rests upon the premise that uniformity of accounting results in 
substance can be effectively achieved only through direct somal by the Board 
of each carrier's accounting procedures in this area. Hence thea is pre- 


| 
scribed the general rule that airframe overhaul reserves shall be established 


‘ 
i 
! 





-48- 
by all air carriers but that waiver of this requirement may be made upon a 
showing that such reserves are not required to achieve a reasonable matching 
of expenses with the use of airframes under maintenance practices of a partic- 


ular carrier. 


The industry has also challenged provisions of this system of 


accounts which require that residual values of airframes shall include the 

cost of a full overhaul in determining the remaining values subject to depre- 
ciation and that overhaul reserves shall be classified as valuation reserves, 
rather than "Operating Reserves'', to be offset against the asset to which 
related. These provisions are again based upon the principle that charges 

may be made against income only for expenditures already made while pro- 
visions for contingent future expenditures constitute a segregation of retained 
earnings not appropriately chargeable against income until materialized, 
Consistent with this axiom, maintenance reserves created by charges against 
income represent nothing more than a -rerognition. of diminution in the useful 
life of property because of delayed maintenance which may be restored upon the | 
performance of such delayed maintenance. Such reserves represent in essence 
provisions for and relatively ans depreciation of a portion of the original 

cost of the asset which is subject to restoration upon the performance of 
maintenance. The depreciation reserve, on the other hand, represents pro- 
visions for the long term depreciation of the remaining cost value of the asset. 
As at any given date the composite depreciation and maintenance reserves 
reflect that portion of the original prepaid expenditure which has been recov- 


ered by charges to expense at differing rates. It follows that since provision 








ae | 

is made for the partial recovery of original cost through delayed maintenance 
reserve provisions, the deduction of such restorable use values fom the 
depreciable value is required to prevent a duplication in rene charges 
to expense. Moreover, the market under normal circumstances will generally 
place a higher value upon an aircraft with low hours than upon an aircraft with 
high hours since last overhaul. ! 

While objecting to the prescribed treatment of the en reserve | 
the industry has, nevertheless, advanced the principle of depreciating that 
portion of the original value of equipment restorable by overhaul and the 
capitalized amounts of subsequent overhauls performed over the related 
maintenance cycle as one acceptable alternative which should be hermitted. 
Under this principle, the overhaul component included in the cont of the air- 


craft equipment would be separated from the other cost of the aircraft and 


amortized over the overhaul period with no other provision for depreciation. 


“This would have the effect of depreciating that portion of the asset cost 


| 
not included in the overhaul component over the service life of the 


equipment while amortizing the overhaul component in the original cost 
of the equipment, as well as the cost of each enn overhaul subse- 
quently performed, over the individual ae sda Accordingly, 

| 
under this practice, the amount of the overhaul would ~ excluded from 
the depreciable portion of the asset cost and would be separately amortized 
over the overhaul period. This weld produce in principle, the same effect 
as deducting the overbaul reserve (reserve for depreciatiqn of overhaul com- 


ponent) from the asset and including the amount of an overhaul in the residual 


as provided in the system of accounts here prescribed. The only difference 


| 
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is that under the prescribed procedure the amount of the overhaul is included 
in the residual rather than being separately stated and the overhaul reserve 
is offset directly against the asset vation than the separately stated overhaul 
component. But the effect in both cases is to amortize the ee over 

the overhaul period and deduct the reserve from the asset as a valuation 
reserve. 

Consistent with these characteristics of maintenance reserves, 
adherence to generally accepted accounting principles would require that 
costs of an overhaul be appropriately deducted from original cost in deter- 
mining values to be depreciated over the full service life as opposed to the 
overhaul periods of the flight equipment, and that overhaul reserves be 
appropriately offset as valuation reserves against the portion of the asset 
which is restorable through overhaul. Since the performance of an overhaul 


always restores an additional useful life the value restored by overhaul can 


depreciate only with the expiration of the overhaul period. If this value is 


expensed, both as depreciation and as provision for overhaul, duplication 
of expense would result. 

Both the proposed rule as previously circulated and the accounting 
system herein prescribed prohibit charging to the income of any period tax 
expense in excess of the amount of taxes actually payable for such period. 
Recognition was given in the proposed system of accounts to a possible waiver 
of this rule in circumstances where the integrity of the financial statements 


would be materially impaired by a failure to accrue tax liabilities related 
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to income resulting from differences between accelerated amortisation 
of property taken for tax purposes and normal amortization taken for account - 
ing purposes. The industry construed this recognition of potential waiver 
from the rule as being limited to income differences stemming from amorti- 
zation of emergency facilities under certificates of necessity. The intent 
of the proposed system, however, was. to recognize: that. adherénce to. generally 
accepted accounting: principles may warrant waiver of the ere ae 
upon a factual demonstration that under the prescribed rule material dis- 
tortion would result in the financial statements from differences bn depreciation 
accounting principles adopted for regular accounting and tax purposes, 
without regard any particular tax statute in which such ot sem may be 
rooted. This potential waiver recognition has, accordingly, iieieke modified 
hereinto clarify this intent. : 


In its filed comments concerning the revised accounting manual, the 


.—adustry urged that each air carrier be permitted to establish, at its option, 


deferred tax reserves on income resulting from such differences in depreciation 
principles followed for tax and regular accounting purposes. The Board 


believes, however, that such reserves will not be necessary in all cases to 
| 


reflect accurately the actual earnings of air carriers and that it is necessary 
to retain positive Board control over the use of such reserves to insure sub- 


stantive uniformity of accounting results and to prevent overstatements of 


| 
| 
| Pad 


Differences in normal accounting and tax computed depreciation 


tax expenses. 


may result from a multiplicity of revenue code provisions widely differing 
| 





in impact upon recurrent net income. Under some circumstances of relatively | 
rapid depreciation tax provisions potential liabilities will be built up over the 
period of time when conversion is made to such rapid depreciation methods, % 


and above-normal depreciation charges are being taken for tax purposes. 


a 


However, these potential liabilities may not mature and become payable 


while the quantum of a carrier's investment is either increasing or stabilized 
at a generally fixed level. During such period, the above-normal tax deductions 
on new equipment (representing either additions to or replacements of operat- 
ing plant) will offset the below-normal deductions applicable to properties 
already depreciated on an accelerated basis. Since airlines have evidenced 

a firm and pronounced growth trend in their dollar investment throughout 

the last several years and are presently committed to a substantial equip- 
ment modernization and capacity expansion program for the future, it appears 
that their use of rapid depreciation provisions may well have this impact. 
Consequently, the Board believes that the accelerated portion of the depreci- 
ation deductions actually taken could generally result only in a lag in the 
recognition of such liabilities. Indeed, it would seem that this lag could 

well be perpetuated at a relatively stable level for a period of many years. 
Therefore, it would seem that the industry generally may not suffer any 
material income distortions after an initial conversion period when the tran- 
sition to the accelerated depreciation methods for tax purposes will have its 
maximum impact and the total taxes payable in any given year will tend to 
approximate the amount of taxes which would have been payable if the normal 


methods of computing depreciation deductions were also used for tax purposes. 








- 
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In this respect, the potential liabilities involved here are directly comparable 


| 
| 
| 


to those arising in other areas of this system of accounts which in’ accordance 
| 


with common accounting practice are not recognized, because of their recur- 
| 


ring character, as the basis for reserve accruals. Accordingly, the system 
of accounts herein prescribed prohibits the accrual of estimated potential 

tax liabilities stemming from income differences produced by provisions 

in the Revenue Code for other than normal depreciation methods. | At the same 


time recognition is given to the possibility that such income differences may 
in some circumstances be of sufficient materiality to warrant a waiver of 


this prohibition upon a factual demonstration that a failure to provide for 
| 


the taxes related thereto will undermine the integrity of the financial statements. 


Various substantive revisions of the provisions of the revised manual 


originally circulated have been made in response to industry comments. 


Thus, proposed clearing accounts for all associated company erenaeedons 
have been deleted; the proposed classification of all foreign exchange adjust- 
ments as nonoperating items has been modified to permit reporting of those 
adjustments resulting from: routine daily fluctuations in exchange rates as 


incidental operating income; the proposed requirement for a quarterly physi- 
cal inventory of accrued vacation pay liabilities has been modified to permit 
an annual inventory and the proposed requirement for exclusive ia of the 
"straight-line'method of depreciation has been transferred to a Landing 


notice of proposed rule-making dealing comprehensively with the subject of 


depreciation accounting. 


Sha 


The Board finds that the various classifications of air carriers 
established by this revised accounting and reporting system are just and 
reasonable in view of the nature of the services performed by the different 
air carriers, and that the regulations hereby promulgated to be applicable 
to and to be observed by such classes of air carriers are necessary and 
desirable in the public interest. . 

Interested persons have been afforded opportunity to participate 
in the formulation of this revision, and due consideration has been given to 
all relevant matters presented. 

The Board is cognizant of the fact that the process of conversion 
to a new accounting system poses certain difficulties. Accordingly, the 
attached revised manual includes various specific provisions dealing with 
the mechanics of such conversion. Similar provisions are incorporated in 
simultaneously issued notice of proposed rule-making which integrates 
various major features of the new accounting system with the presently ef- 


fective manual. Industry comment will presumably be forthcoming in con- 


nection with the latter rule-making proceeding. The Board desires to advise 


the industry that if it undertakes to amend upon the finalization of that pro- 
ceeding, any of the conversion features therein proposed, similar changes 
will be made with respect to the conversion features of the instant revised 


manual, 


In consideration of the foregoing, the Civil Aeronautics Board 


hereby amends Part 241 of the Economic Regulations (comprising the uniform 


accounting and reporting system for the class designated as certificated 


air carriers) effective January 1, 1957, to read as follows: 


4 


A @ 
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' 


[Due to its length, the revised manual will not be distributed generally. 


| 
However, its full text will be published in the Federal Register in the near 


future. ] 





-56- 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALASKA AIRLINES, INC., etal., 


Plaintiffs 


) 
) 
) 
| ) 
v. | ) Civil Action No. 3638-56 
) 
CIVIL AERONAUTICS BOARD, et al.) 

) 

) 


Defendants 


MEMORANDUM OF POINTS AND AUTHORITIES 


Note: 
The following Exhibits, D, E, F, Gand H, (pp 57-96) were 
attachments to the memorandum of points and authorities supporting the 


motion to amend and supplement the Complaint filed by appellant, 


American Airlines, Inc., on April 16, 1957. 
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CIVIL AERONAUTICS BOARD 
Washington, D. C. 


and Reporting 
STANDARD PRACTICE LETTER NO. 3 


Effective: Jamuary 1, 1957 
Revised: February 7, 1957 


Chief Accounting Officers 
All Certificated Air Carriers 


Implementation of Accrued Periodic Maintenance Provisions 
of Revised Manual. | , 


The Uniform System of Accounts and Reports requires that each 
air carrier establish reserves for periodic airframe steam, “pro- 
vides for the optional establishment of aircraft engine periodic bial 
reserves, and prescribes procedures to be used in accounting for reserves 
for periodic airframe and aircraft engine maintenance. It farther provides 
that undepreciable residual values shall reflect values normally cesbocaat 
through recurrent repairs and periodic maintenance operations = shall 
include the estimated cost of periodic pialviberemriace operations for which 
reserves are provided; that existing reserves for depreciation upon con- 
version to the revised Uniform Syatens of Accounts be subdivided 2 as between 


that portion which represents values restorable —- periodic maintenance 


and the remaining » portion which represents values not restorable through 


periodic maintenance; and, that any adjustments to valuation reserves be 


made on a forward basis and not applied: retroactively. ! 
| | 
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The primary objectives of the foregoing manual provisions are: 
(a) to assign costs to accounting periods on bases which will appropriately 
match maintenance costs with the operation of flight equipment; (b) to avoid 
duplicate charges to expense taken in the current or prior periods; and (c) 
to avoid insofar as possible the restatement of prior period accounting with 
resultant adjustments to current income or previously recorded retained 
earnings. Under date of November 15, 1956, certain proposed standard 
practices directed toward achievement of these objectives and to give effect 
to the manual provisions were circulated to the industry for comment. A 
number of comments have been received from individual carriers and con- 
ferences have been held with a group of carrier representatives regarding 
those proposals. After careful consideration of the matters advanced, the 
proposed practices are hereby withdrawn. In lieu thereof, the following 
standard practice instructions shall be observed: 
A. Redetermination of Undepreciable Residual Values 

The revised Uniform System of Accounts is predicated upon the 
principle that reserves for periodic maintenance effectively constitute 
a particularization of valuation reserves and that income may be appro- 
priately charged with only those costs representing goods or services.actually 
consumed in operations. On this premise the revised system, in substance, 
separates the depreciable cost of airframes and aircraft engines into two 
component segments, namely that segment which normally depreciates at a 
relatively rapid rate with use between major periodic maintenance operations 


which, upon performance, will restore use value to the property, and that 





-59- 


segment of cost which depreciates at a relatively slower rate and for which 
| 


values may not be restored through major periodic maintenance operations. 


In accomplishing this separation, the revised system of accounts requires 


that undepreciable residual values in addition to reflecting those values 


normally restored through recurrent repairs shall, also, be increased by 


| 
t 


the estimated cost of periodic maintenance operations which will be recovered 


| 
through charges against income in the form of provisions for periodic main- 
tenance operations. The increment in the residual value to cover periodic 

| 


maintenance operations is not, in a strict sense, an increase in the ultimate 


residual but, instead, it serves only as the vehicle by which to transfer the 


amortization of that portion of the depreciable value from the reserve for 


depreciation to the reserve for maintenance. ! 


While mandatory periodic maintenance reserves for airframes are 
| 
prescribed under the revised manual, unless waiver is obtained from the 
Board, the establishment of aircraft engine periodic maintenance reserves 


is left to the option of management. It is-apparent that unless careful evalu- 


ation is made of the combined impact upon income of both the maintenance 


and depreciation charges, significantly different results could be produced 
in current operating results depending upon whether or nota reserve for 
periodic maintenance is used. The essential difference between accrual and 
cash accounting for maintenance, upon theattainment of a relatively stabilized 
recurrent flow of cost, is that the accrual method recognizes through recurrent 
expense provisions the lag in performing maintenance whereas this lag is 


| 


not recognized under the cash method. In other words while the accrual 


' 
t 
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method provides for the maintenance deferred during the initial periods 
of use the cash basis would not take up such costs until the end of the life 
of the property and then, only in those cases where periodic maintenance is 
performed in preparing property for sale. The cost of maintenance, in an 
accounting sense, nevertheless is actually incurred with the accumulated 
hours of use of an aircraft and related equipment. Under the reserve method 
of accounting this accrual is reflected in its entirety in the carriers' accounts 
and, on a going concern basis, the accumulated reserve for any given equip- 
ment type on a composite basis will tend at any given date to be equivalent 
to 50 percent of the periodic maintenance on each unit of property. Similarly, 
on a going concern basis, property of carriers accounting for periodic 
maintenance on a cash basis willtend,at any given date, on a composite 
basis, to reflect 50 percent of the asset value restorable by periodic 
maintenance and 50 percent of values which have dissipated with hours of 
use since the last previous periodic maintenance operation. 

The end objective of the Board's accounting regulations is the 


attainment of consistent results as between air carriers to the greatest 


practicable extent. Differences in current accounting results stemming from 


methodologies used would not be consistent with the ultimate objective of a 
uniform system of accounts. Accordingly, the following standard practices 
shall be observed in redetermining undepreciable residual values: 
1. In cases where periodic maintenance reserves are being 
used under the revised system, undepreciable residual values 


shall be adjusted, on a unit basis, to reflect the full estimated 
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cost of each periodic maintenance operation to the extent 
| 
depreciable values for each airframe or aircraft engine 


unit, as at the date of conversion, will permit. 


2 In cases where periodic maintenance reserves are not 
used, undepreciable residual values for each iizirkons 
| 
and aircraft engine shall be adjusted on 2 unit basis to 
reflect 50% of the cost of each periodic maintenance opera-_ 
tion to the extent remaining depreciable values will permit. 


3. The adjusted depreciable values shall be charged over the 


remaining depreciable life of the unit of property or equip= 


ment to which related. | 


| 

Under the foregoing standard practice, retroactive adjustments 
to previous depreciation charges will not be recognized as a basis for adjust- 
ing residual values for periodic maintenance costs. Morewver, the only 
essential difference between those betes operating under periodic maintenance 
reserves and those carriers operating on the cash basis will be that the former 
will recognize the maintenance lag, BA DARL DERUATCS SEPNE, during the pesiod 
in which such lag materializes by actual expiration of the established main- 
tenance period when the equipment is initially brought into service and the 
latter will recognize the lag as increased depreciation expense over the esti- 


mated depreciable life of the property to which related. 
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B. Establishment of Periodic Maintenance Reserves 

Both the superseded and revised systems of accounts require that 
maintenance reserves be based upon experienced rates of cost. Accordingly, 
in those cases where periodic maintenance reserves have been previously 
established under the superseded system of accounts no adjustment of depre- 
ciation reserves will be required to establish periodic maintenance reserves. 
However, in those cases where periodic maintenance reserves have not been 
previously established but are being established under the revised system of 
accounts, and where undepreciable residual values have not reflected the cost 
of periodic maintenance operations, adjustment to depreciation reserves will 
be required. On the basis of the valuation characteristics attributed to periodic 


maintenance reserves in the revised system, previously accrued depreciation 


reserves commonly reflect accruals against property values which are restor- 


able through periodic maintenance operations. In a purely theoretical sense, 
an accurate measure of the amount so accrued would be equal to the estimated 
cost of each full periodic maintenance operation times the percentage of total 
depreciable service life expired at date of conversion to the revised manual. 
As a practical matter, however, since the provisions of the revised manual 
cannot properly be given retroactive applicability to periods prior to their 
effective date the only reserve for periodic maintenance which can reasonably 
be considered to have been accrued at the date of conversion would represent 
amounts related only to the proportion of the maintenance cycle expired at 


that date. Accordingly, as a standard practice in cases where periodic 








whe. 


maintenance reserves have not been previously provided, the depreciation 
reserve shall be charged and reserve for periodic maintenance shall be 
credited, upon conversion to the revised system, with a pempactionats part 

: | 
of a full estimated periodic maintenance operation equivalent to the per- 
centage of the total maintenance cycle expired since last paviodie maintenance 
operation. Thereafter, accruals shall be made at experienced chee rates of 
the maintenance reserve through recurrent charges against profit and loss 


account 72 Maintenance Reserve Provisions over the remaining portion of 





the periodic maintenancy cycle, 


C. Adjustment for Reserves Exceeding Cost 

As a general practice, in accordance with the revised Uniform 
System of Accounts, any excessive or inadequate depreciation ox main- 

| 

tenance reserve shall be corrected by downward or upward adjustment of 
the rates of accrual over the remaining portion of the maintenance cycle or 
service life respectively. However, in recognition of the — principle 
accorded maintenance reserves under the revised system of accounts aggre- 


gate charges to expense and aggregate reserves for depreciation and main- 





tenance on a2 combined basis cannot exceed the depreciable cost of the class 


of property to which related which represents the maximum cost which can 


be consumed in operations. In recognition of this principle and at the same 





time recognizing the practical ramifications of industry representatives 


expressed desire that the conversion to the revised system of accounts be 
| | 
accomplished with a veiw to minimizing distortion in current maintenance 
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expense, one of the following options may be elected as a standard practice 


in effecting conversion to the revised manual: 


1. Where combined depreciation and periodic maintenance 
reserves for any model of any airframe or aircraft engine 
type as a group exceeds the book cost of such group: 

{a) Any such excess of the combined depreciation and 
‘maintenance reserves shall be charged to balance 


sheet account 1621 Reserve for Maintenance-Airframes 


or balance sheet account 1622 Reserve for Maintenance- 
Aircraft Engines, as appropriate, and credited to profit 
and loss account 96 Special Income Debits and Credits 
(Net). 

(b) Since in this circumstance the overaccrual of reserves 
results from providing in part for maintenance through 
the reserve for depreciation, an amount, equivalent 
to the foregoing, shall be transferred from the related * 
depreciation reserve to the reserve for periodic main- 
tenance. 

(c) Accruals to the reserve for periodic maintenance shall 
be made at experienced cost rates during subsequent 
periods over the remaining unexpired maintenance 


cycle through recurrent charges to profit and loss account 


‘72 Maintenance Reserve Provisions. 





Ze 


a 


{d) In subsequent periods, any further excess of combined 


depreciation and periodic maintenance reserves for any 





airframe or aircraft engine model over the book cost 
thereof, on a group basis, shall be transferred at the 
close of — ‘ griarterly accounting period from the 
appropriate maintenance reserve to profit and loss 
account 96 Special Income Credits and Debits (Net), and 
a corresponding amount shall be transferred from the 


depreciation reserve to the maintenance reserve parallel 


to the adjustment made upon initial conversion set forth 


in (a) and (b), stocorss 


| 
As an alternative to the above, the air carrier may elect to 
reduce progressively over future periods any excess of com- 
bined depreciation and periodic maintenance _— over 
the book coat of any airframe or aircraft engine type, an 2 


group, by adopting the following practices: 


(a) Charge periodic maintenance reserve, in the normal 





manner, with the cost of each periodic maintenance . 
operation as performed in subsequent periods. 
Charge the depreciation reserve and credit the main- 
tenance reserve at the normal maintenance accrual rate 
wish die sxpivalion of corcew mainmmance cycles, in 


accordance with hours flown in each mabaecplent 





(c) 


(d) 


(e) 
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period, until such time as the combined depreciation and 
maintenance reserves for each airframe or aircraft 
engine type and model as a group does not exceed the 
book cost of each group. 

Make no provisions for periodic maintenance reserves 
through income charges until such time as the combined 
depreciation and maintenance reserves do not exceed 
the book cost of the equipment group to which related, 

In subsequent periods accruals shall be made at exper- 
enced cost rates through recurrent charges to profit 


and loss account 72 Maintenance Reserve Provisions; 





any further excess of combined depreciation and periodic 
maintenance reserves for any airframe or aircraft engine 
model over the book cost thereof, on a group basis, shall 
be transferred at the close of each quarterly accounting 
period from the appropriate maintenance reserve to 
profit and loss account 96 Special Income Credits and 
Debits (Net); and a corresponding amount shall be trans- 
ferred from depreciation reserve to maintenance reserve. 
A statement shall be submitted to this office as to the 


amount of excess reserves related to each model of each 


‘airframe and aircraft engine type existing at date of con- 


version to the revised manual, before implementing 


the foregoing practices, and a notation shall be attached 
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to each subsequent quarterly Form 41 report as to the 


amount of excess reserves so liquidated in each period, 





3. The practice decided upon, in adjusting for reserves exceeding 
the cost of related assets, shall be applied consistently to 
oil eyew wad moddia of xindewes and aineeat engines and no 
change in practice shall be made in subsequent periods once an 
election is made as to which of the two procedures will be 


followed. 


The foregoing standard practice, it is believed, will facilitate 


the ultimate transition to the revised system by attaching all necessary adjust- 





ments to the type of equipment to which related and thereby effecting 

tinebe conversion progressively with the retirement of existing types. 

The first alternative above also provides a basis for preventing the con- 
version from distorting recurrent maintenance cost levels. At the same time 
these practices adhere to the basic principle embodied in the revised system 
that income may be charged with only those costs actually expunted in | 
acquiring and maintaining property and that any accumulated reserves in 
excess of such property costs are properly characterized as retained income, 
By limiting the conversion adjustments to such excessive somes these 
practices also adhere to the basic policy that retroactive idjustioents shall not 


be made of costs incurred and charged against income of prior periods. 








D. _Adjustment of Book Cost 


In cases where periodic maintenance costs exceed the book cost 
of particular units of airframes or aircraft engines in material amount, 
such excess, upon performance of the first periodic maintenance operation 
following conversion to the revised uniform system of accounts, shall be 
charged to the related operating property account and included in the estimated 
undepreciable residual values to the extent such costs represent restoration 
of periodic maintenance cycles expired prior to original acquisition by the 
air carrier. The depreciation and periodic maintenance accrual rates shall 
thereafter be correspondingly adjusted for accumulating depre ciation and 
periodic maintenance reserves in subsequent periods. Any further excess 
of periodic maintenance costs over the book cost of related property shall 
be charged against current income as provided in Section 5 of the Uniform 
System. of Accounts and Reports, except that, where material amounts are 
involved the carrier may defer as prepaid maintenance any such further 
excess by charges to balance sheet account 1820 Long: Term Prepayments 


for amortization over the succeeding periodic maintenance cycle to profit 


and loss account 72 Maintenance Reserve Provisions; provided, a notation 


as to the amount so included therein is appended to each affected Schedule 
P-5 of the carrier's Form 41 Reports. 

Under this practice maintenance and depreciation reserve accru- 
als in combination will be limited to amounts commensurate with the book 


cost of the equipment to which related, in conformance with the valuation 
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characteristics attributed to such reserves under the revised system of 
accounts; the book cost of all airframes and aircraft engines will reflect 


the cost of fully maintained units; and periodic maintenance costs in 


excess thereof may be accorded the same accounting as prepayments of 


other costs which are normally consumed in and amortized against future 


operations, | 


The above standard practice will in no sense alter the require- 
ments of the revised system that all maintenance costs shall be charged as 
performed to appropriate direct maintenance objective accounts and 
credited to profit and loss account 72 Maintenance Reserve Provisions. 


Warner H, Hord 

Chief, Office of Carrier Accounts 
and Statistics | 
i 








December 31, 1956 


Mr. Warner H. Hord 
Civil Aeronautics Board 


Washington 25, D. C. 
Dear Sir: 

This is to advise you that American Airlines, Inc. requests a 
waiver from those portions of the Uniform System of Accounts and Reports 


for Air Carriers which would require a substantial change in the manner 


in which American, with the full approval of independent certified public 


accountants and the Internal Revenue Service, accounts for the cost of 
flight equipment spare parts and assemblies. 

Specifically, American asks to be relieved of the requirement 
that there be recorded in Account No. 1310-Flight Equipment Expendable 
Parts, the cost of replacement parts of the type which ordinarily would 
be recurrently expended and replaced rather than repaired or re-used; to 
be authorized to include the cost of such parts in Account No. 1608-Flight 
Equipment Rotable Parts and Assemblies, and to provide for the ultimate 
loss to be suffered upon disposition of such parts by periodic depreciation 
charges as provided for at page 2.12 of the Uniform System; and to be 
relieved from the provisions of the instructions appearing at page 6.12 of 
the Uniform System which appear to prohibit a charge to operating expense 
as flight equipment spare parts and assemblies recorded in Account No. 


1608 are actually consumed. 








| 
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Mr. Warner H. Hord December 31, 1956 
| 
We have under preparation a detailed statement in support of 


this request which will be submitted to you within a few days. | 


Very truly yours, 


/s/ L, E. Glasgow 


L. E. Glasgow 


Ib Vice President and Controller 
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AMERICAN AIRLINES 
Cable Address AMAIR 
100 Park Avenue - New York 17, New York 
Murray Hill 3-9000 
March 11, 1957 

Mr. Warner H. Hord 
Civil Aeronautics Board 
Washington 25, D. C. 
Dear Sir: 

This statement is submitted in support of a request dated 
December 31, 1956, in which American Airlines, pursuant to Sections 1.2 
and 2.14 of the Uniform System of Accounts and Reports for Air Carriers, 
asked for a waiver from certain requirements of the Uniform System which 
relate to the method of accounting for the cost of flight equipment spare 
parts and assemblies. 

Since this statement was initially drafted, American has received 
the letter dated February 28, 1957, from the Office of Carrier Accounts 
and Statistics, noting that sixty days have elapsed since the filing of the 
original request for waiver by American and concluding that the requested 
waiver was no longer desired. American most urgently desires that the 
waiver as outlined herein be granted and regrets sincerely that it was not 
possible to prepare this detailed statement in final form for submission 


at an earlier date. American had expected to be able to submit it a few 


days after the letter of December 31, 1956, was filed but this proved to 


be impossible. . 


oe a eo ee ae ee ee oa ee” ee ee aay 
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The method American now uses and proposes to continue to use 
in accounting for the cost of flight equipment spare parts when the requested 
waiver is granted is outlined herein. This accounting a is necessary 
in order that the books and records of American accurately portray its 
operating results and its financial position. | 


This request for waiver does not extend to the treatment of 





assemblies. American takes depreciation on assemblies and when they 
are retired or disposed of gain or loss is computed and recorded in the 
appropriate capital gain or loss accounts. This practice is in conformity 


with the new Uniform System of Accounts and Reports and no change in this 





practice is desired or contemplated. 
In considering the validity of the accounting serait used by 

American with respect to parts, compared to that prescribed by} the Uniform 

System, it is imperative that the Board understand the spare parts problem 

as American has dealt with it for the past 15 years, denise problem 

of maintaining controls over maintenance expenses, and the disbontin 

which would result in American's financial statements if we do = con- 


tinue to provide a reserve for anticipated losses from the obsolescence 





of flight equipment spare parts. 


i 
| 
' 


The FESPA Problem and American Airlines. 


In order to operate a fleet of aircraft such as the DCL6's, the 


DC-7's and the Convairs, American must maintain a complement of spare 
| 
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parts. These parts must be available when they are needed and, when 
ordered from the manufacturer, must be ordered months in advance. 
Whether they are "expendable" parts or "rotable" parts, as these terms are 


used in the Uniform System of Accounts and Reports, a minimum inventory 


must remain on hand until the date of the retirement of the aircraft type 


to which they relate. As of that date, both the aircraft and the spare parts 


complement must be written off the books. 

When an aircraft type is retired the spare parts complement, 
even though it may consist largely of parts which may never have been 
removed from the shelf, is of no further use to American and must be dis- 
posed of. Based upon experience it is to be expected that the amount realiz- 
able at that time will be only a small percentage of original cost. The 
spare parts problem thus is not one of physical depreciation, as depre- 
ciation is usually used to connote wear and tear, but is a problem of obsoles- 
cence; i.e., how properly to reflect in American's financial statements 
the ultimate loss that must be absorbed when the spare parts complement 
is disposed of. Moreover, the very same kind of loss confronts American 
whether the parts in the complement are “expendable" parts or "rotable" 
parts. 

American's Experience with FESPA 
American maintains the position that this complement of parts 


must be accorded the same accounting treatment as the aircraft to which 
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the parts rales and that the cost must be prorated and periodically charged 
to income over the life of the fleet. If this is not done, any substantial 
losses from the disposition of the complement of parts must be reported 
in the year in which the aircraft fleet is disposed of with the redations under - 
statement of reported income for that year, and overstatement for all previous 
years in which the fleet was utilized and the complement maintained. 

This point is well illustrated by actual experience. Fooin 1947 
through 1950, 33 DC-4's were disposed of. Related spare parts costing 
$1, 351, 000 were sold for $254,000. Losses were incurred in the amount 
of $1, 097, 000 and were charged to the reserve accumulated in dota years. 
If provision had not been made for these losses over the life of the DC-4 
fleet, it would have been necessary to reflect the loss in the year of 
disposition. : 

The same pattern of events was also present in the sale of 66 
DC-3 aircraft from 1947 to 1949. Spare parts costing of $1, 327, 000 were 
sold for $173, 000 with resulting losses of $1,153,000 of which $1, 009, 000 
was incurred in the year 1949. These losses were also charged to the 
reserve accumulated in prior years. It is significant that these losses 
covered "expendable" parts as well as "rotable™ parts. : 

For some carriers it may not be appropriate to maintain a 
reserve for anticipated losses from the obsolescence of flight didipenenie 
spare parts. These carriers may operate in such manner that their spare 


! 
| 
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parts.inventory will be reduced to an insignificant amount by the time they 
dispose of an aircraft type. American, however, for many years has 
maintained a complement of spare parts at more than a dozen repair depots 
in the United States. It must continue to maintain these inventories and at 
the present time has approximately $9, 000, 000 invested in spare parts. 
As the number of aircraft of a particular type in operation is reduced, 

the inventory of spare parts is subject to some reduction. It is the irre- 
ducible minimum complement, however, which causes the problem we are 
now concerned with and which builds up to a substantial loss which must 
inevitably be reported in a single year unless a reserve is provided for. 
Such a loss sim cannot be ignored until the final year in which all parts 
are sold or scrapped. 

Effective Control over Maintenance Costs. 

The second problem with which American is constantly confronted 
in connection with the accounting treatment accorded to flight equipment sy 
spare parts is the necessity for maintaining an accurate record of and 
effective controls over maintenance costs. It is in this area particularly 
that confusion results from any effort to classify parts as "expendable" 
parts or "rotable"™ parts. 


American's practice for many years has been to charge all parts 


to maintenance expense as they are consumed. "Rotable" parts are, of course, 
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| 
repaired and reused as long as possible. An effective control over total 
maintenance costs is thus maintained. ‘ : 

Under the new Uniform System of Accounts and Benoit, unless a 
waiver is granted American, it will no longer be possible for it to reflect 
the cost of "rotable"' parts in maintenance expense. Their cost sould have 
to be charged to a depreciation reserve, with the result that eee main- 
tenance expenses would reflect only the cost of "expendable" parts and thus 
would not be an accurate reflection of total maintenance expenses. 

If the new chart of accounts procedure is followed, a separate set 
of records will be needed to achieve efficient control over ve 
expenses. Otherwise, wasteful practices will be encouraged. Maintenance 
men will simply pull "rotable"’ parts off the shelf and charge then to the 
depreciation reserve, where their cost will become merely a statistic. 

The reason advanced for requiring this unsuitable sid lcm aaitatic 
recording of maintenance expenses is that unless "expendable" parts and 
"yotable" parts are separated, some duplication of expenses will seeuie, 

In American's case this reason is not applicable as is shown below. 


Expenses Are Not Duplicated by American. 


Under the procedures established by American to account for 





flight equipment spare parts and to record losses from the’ obsolescence 


of parts,no dug con of expense is possible. American's practice has 
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been to determine the irreducible minimum inventory of flight equipment 
spare parts necessary to maintain an aircraft type and, to charge each 

year's operations during the expected life of the aircraft with an allocable 
part of the loss to be realized upon the final disposition of the parts when the 
underlying aircraft are sold. The charges to expense each year are those 
necessary to build up an obsolescence reserve equal to the expected loss 

on the irreducible minimum, when the aircraft are sold. As "expendable" 
parts and "rotable" parts are charged to maintenance expense, additional 
parts replace them on the shelves. The reserve is unaffected by day-to- , 
day charges of parts to maintenance expense and the replacement of the 
parts consumed. 

The reserve at any date is computed and carried, not for parts 
consumed in maintenance, but rather for parts which will be left on the 
shelf--no longer useful or needed--when the related aircraft are withdrawn 
from service. Obviously under this method of accounting there can be no 
duplication of expense. 

During the earlier years of the life of the aircraft, the actual parts 
inventory will probably be in excess of the irreducible minimum. As the 


end of the useful life of the aircraft approaches, the inventory will approach hs 


the anticipated irreducible minimum inventory figure. 


That American's method of accounting for flight equipment spare 
parts does not result in a duplication of expense is perhaps most clearly 
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seen from the fact that the method described above, with a minor modification, 
is that used by American, in accordance with a special ruling of the Internal 
Revenue Service, in computing its Federal income tax. American's account- 
ing method for tax purposes differs from that described above only in that 

the Internal Revenue Service asked that for ease in computation the obsoles- 
cence reserve be based upon the total spare parts inventory rather than 

upon an irreducible minimum inventory. Thus, under the tax ruling, reserve 
adjustments are made whenever American's total spare parts inventory is 
reduced for any reason and not only when the inventory falls below the 
irreducible minimum. The methods are substantially similar and it goes 
without saying that the Internal Revenue Service would not have approved 

the method if it involved a duplication of expenses. American's Independent 


Public Accountants also eve approved this method of accounting for spare 

parts. | 

Accurate Reflection of Costs is To Be Preferred to Misleading Uniformity, 
Different carriers must inevitably arrive at different classifications 

of "expendable" parts and "rotable" parts unless the day finally — 

when a standard code classification of parts is established by ind parts 

manufacturers, and, for that matter, when all carriers are told what 

aircraft to fly and when to replace parts. The objective of the Uniform 


| 
System of Accounts and Reports should not be artificial uniformity but rather 


that the books of each carrier properly reflect the operating experience of 


| 
that carrier. 
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If American is required to account for "expendable" spare parts 


without establishing a reserve for obsolescence, its income will not be 


properly reflected because it will have substantial distorting losses from 
the disposition of "expendable" parts. It may only be compared with other 
carriers if those carriers and American are so accounting for flight equip- 
ment spare parts that their income is properly reflected. 

As is very well known, American has between 40, 000 and 60, 000 
different types of flight equipment spare parts with an aggregate cost of approxi- 
mately $9,000,000. With so many parts to be classified as "expendable" 
parts and "rotable" parts, using as a guide only the necessarily brief language 
in the new chart of accounts, it will clearly not arrive at the same division 
of parts as will another carrier, It is the opinion of American that a 
greater lack of uniformity between carriers than now exists will result if 
all carriers are required to classify these parts as "expendable" parts 
and "rotable" parts and account for them in accordance with the new chart 
of accounts. 

Why American Must Follow Practice. 

In Economic Regulation 210, certain justifications were set forth — 
for requiring the handling of flight equipment "expendable" parts as 
current assets. An examination of these justifications, in the light of the 
experience of American, will show that the present method by which American 
has accounted for flight equipment spare parts is eminently more accurate 


and sound. 
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1. Economic Characteristics of Parts. 


The first justification set forth in Economic Regulation 210 


I 
| 


for a special handling of "expendable" parts is that: 


"Experience has demonstrated, however, that sucha: : 
classification encompasses two distinct classes of parts 
which should be treated differently for accounting 
purposes in order to reflect their varying economic | 
characteristics, " 3 


It also stated: 


"Unlike rotables, which are repairable for later 
reuse, expendables can be used only once. Because | 
of this characteristic, expendables are recurrently | 
retired and replaced throughout the life of the related! 
aircraft type and reflect none of the aspects of fixed | 
properties subject to depreciation. In contrast, rotables 
in general tend to have a useful life comparable to the 
related aircraft types. Consequently, failure to make 
advance provision for the cost of retired expendables: 
(by way of a depreciation reserve) does not result in | 
materially distorting the operating results of any account- 
ing period." | 
| 
In the case of American, where the practice has always been, and 
will continue to be, to maintain a complement of "expendable" parts and 
| 
"rotable" parts which "follow the fleet", only confusion results from a 
forced separation, for balance sheet purposes, of "expendable"! parts and 
"yotable" parts. Many so-called "expendable" parts such as bolts have in 
fact a useful life substantially in excess of one year but which, once removed 
from an aircraft, would be discarded and replaced rather than repaired 


and/or reused. On the other hand, many so-called "rotable" parts such 
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as spark plugs might be used and reused and at the same time have a 
total useful life of less than one year. In addition many parts such as 
cylinders, pistons, crankshafts and crankcases have a useful life longer than 
one year and are capable of being repaired and reused but, in general have 
useful lives substantially less than that of the aircraft. 
The only common sense way of classifying spare parts in the case 

of a carrier such as American, which maintains an irreducible minimum 

rts inventory, is to consider all parts as a complement to the aircraft 


type to which they relate. Though in certain respects fungible in nature, and 


consistently subject to being consumed and replaced, the overall complement 
should not be considered in part a current asset and in part a fixed asset. 

It is a complement of flight equipment spare parts and mustbe accordéd the . 
same balance sheet treatment as the underlying aircraft. Forcing a 
separation of the parts into "expendable" parts and "rotable'"' parts and apply- 
ing a depreciation concept only to the "rotable" parts when we are not actually 
concerned with physical depreciation is meaningless in American's situation 
and can only result in confusion. 


2. Market for Expendables. 


Economic Regulation 210 states that: 


"Expendables are, of course, useful to the purchaser of 

the retired aircraft. To the extent that there is a market for 
the expendables on hand when an aircraft fleet is sold, 

the accounting airlines should be able to recoup its 
investment in such terms." 
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| 
The important question to be asked, however, is whether in 


fact an airline such as American can recoup its investment in "expendable" 
parts when the related aircraft are sold, The answer to this is, "No", 

As is discussed on pages two and three of this request, Arnerican incurred 
very substantial lossés on the disposition of expendable" parts snd "rotable" 
parts when it disposed of its DC-3's and its DC-4's. : 


In the fall of 1956 American realized less than one cult on the 
dollar from the disposition of spare parts applicable to Cunientins DC-6 
and other aircraft presently in operation by American and other trunk line 
carriers. Approximately 50% of the parts disposed of were expendable" 
parts. This points up the fact that there is no difference in the market for 
"expendable" parts and "rotable"' parts, and that the prospective purchaser 
does not seek one to the exclusion of the other. 

Obviously, since we realize so little today on the disposition of 
spare parts applicable to piston-type aircraft presently in use by all carriers, 
we can expect to realize little or nothing at the time these placa tese 
aircraft are being neplaced “en masse" by turbo~-prop and jet aircraft, 

It appears obvious that American Airlines should be allowed 
fixed assets classification of this complement of "expendable" certs as 
well as "rotable"™ parts which will allow, through depreciation atciuittng 
of the irreducible minimum over the useful life of these parts, a provision 


| 
i 
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for the losses that inevitably will be incurred when these parts and the 
related aircraft fleet are disposed of. 

From the fact that aircraft can sometimes be disposed of for a 
price that permits a recoupment of a portion of the investment it does not 
follow that spare parts will be in similar demand. The spare parts require- 


ments of the purchaser invariably differ from those of a major airline, 


and usually when fleets are disposed of spare parts are a drug on the market. 


3. Reducing Quantity of Expendable Parts Inventory. 


The further justification set out in Economic Regulation 210 for 


the separation of "expendable" parts from "rotable" parts is that: 
"Management has significant opportunities to minimize 
the quantity of its expendable inventory which will 
remain on hand, unused, when the related fleet is 
retired, "' 


As is set out above, American is concerned in this waiver 


request only with the quantity of "expendable" parts and "rotable" parts 


that cannot be further reduced, It asks only to be permitted to set up a 
reserve applicable to this irreducible minimum of parts in inventory which 


will remain on hand when the related fleet is retired. This further asserted ., 
justification in Economic Regulation 210, therefore, is entirely inapplicable 

to American's situation. 

4. Aircraft Retired at a Profit. 


The next justification in Economic Regulation 210 is that: 
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" . . (T)he aircraft to which the parts relate have | 

commonly been retired at a substantial profit thus | 

providing a basis for absorbing currently any loss 

realized on the inventory of expendable parts." 

This justification, of course, is make-weight and collapses 
under analysis. If operating results are to be reported acouvattily, the 
reporting year by year of the depreciation and obsolescence of diveratt 
and parts, of maintenance expenses and of anticipated losses must be ona 
sound basis. Profit which has resulted upon the disposition of certain 
aircraft in the past has been a result of economic changes which could 
not have been predicted. Aircraft at times were even sold for more than 
their original cost to the seller. This is not likely to occur again, 

Within a few years all carriers will be disposing of prewene 
aircraft types in favor of jets. It would be foolhardiness for the industry to 
risk financial stability by assuming that, because certain ee changes 
took place in the past, it will be able to absorb millions of dollars in losses 
on parts dsough offsetting gains upnn the disposition of aircraft. Such a 
gamble would never. be condoned by independent accountants or by the 
Securities and Exchange Commission, and the suggestion that the Board would 
encourage such a gamble is awesome.. If it makes sense feel carrier 
to write off against current earnings each year a part of its iave stmnent in 


aircraft, as it most certainly does, it makes just as much sense to charge, 


each year, to current earnings a part of the inevitable loss which that carrier 
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must bear when the parts are disposed of. The industry will not remain 
healthy if it gambles on fortuitous gains against which to offset certain losses. 
5. Alleged Duplicate Expense Charges. 

In final analysis the Board's inclusion in the Uniform System of : 
Accounts and Reports of a provision for the separate handling of "expendable" 
parts and "rotable" parts has perhaps stemmed from an underlying fear } 
that in some manner the carriers would otherwise be duplicating expense 
charges. As is set forth on pages four and five above, in the case of 
American there can be no duplication of expense charges in its handling 


of spare parts. 
In the light of the foregoing, American requests that the requirement 


that it record in Account 1310 "expendable" flight equipment spare parts 

be waived so that such parts may remain in Account 1608 with "rotable" 
flight equipment spare parts. In addition, it requests that it be permitted 

to provide for the ultimate loss to be suffered upon the disposition of 
"expendable" parts and "rotable™ parts by periodic depreciation charges 

as provided for at page 2.12 of the Uniform System and that it be relieved 
from the provisions of the instructions appearing at page 6.12 of the Uniform 
System which appear to prohibit a charge to operating expense as flight 
equipment spare parts in Account 1608 are consumed as such parts are con- 
sumed it requests expressly to be permitted to continue to charge those parts 


to maintenance expense. 


Very truly yours, 

AMERICAN AIRLINES, INC. 
/s/L. E. Glasgow 

Vice President and Controller 
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December 31, 1956 


Mr., Warner.H., Hord ~ —————— 
Civil Aeronautics Board 

Washington 25, D. C. 

Dear Sir: 


Section 5, item 4 (1) of the Uniform System of Accounts and 


Reports for Air Carriers effective January 1, 1957 provides "Maintenance 


reserves shall be established by each carrier for the cost of all periodic 


| 
airframe maintenance operations of material amount in such manner-as 


will equitably apportion the total airframe direct maintenance costs to the 
different accounting years on such bases as will effectively produce an 
appropriate matching of total airframe maintenance costs with the operation 
of Airframes." This section also provides "Waiver of the requited reserves 
may be made by the Civil Aeronautics Board upon a factual Seta tniteation 
that the expensing of such costs, as incurred, apportions the total direct 


maintenance costs between accounting years substantially in accordance 





with the use of airframes." 
It is requested that the Civil Aeronautics Board waive the require- 
ment that American Airlines, Inc. be required to establish maiitenance 
reserves for all of our aircraft. i 
Our request for waiver is based on American's anita of pro- 
gressive maintenance which matches the airframe maintenance costs with 


the operation of the airframe. Our system provides for each aircraft of a 


i 
1 
| 
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to be brought into the shop at regular intervals (approximately twice each 
year) for a bill of work which has been preplanned to provide for each air- 
craft visit to the shop to be of equal duration (five to eight work days depend- 
ing on aircraft type), each visit requiring approximately the same number of 
manhours and amount of material. 

The following table shows the cost of aircraft progressive maintenance 
per aircraft flight hour for the years 1954 and 1955 and for the first nine 


months of 1956 which we have incurred under our system of progressive 


maintenance. f 
DC-6 and DC-6A Total All 
CV-240 DC-6 Coach & DC-6B DGC-7 
Year 1954 $16.72 $14. 73 $12. 09 $11.21 
Year 1955 13.99 14,56 12. 50 3,16 
lst nine months 1956 14.83 16.78 13. 65 13.99 


DC-4 aircraft not included as we only have 2 aircraft (not 
on progressive overhaul) which we intend to sell prior to 


their next overhaul, 


Increase in 1956 cost over 1955 primarily due to increased 


labor rates and material costs. 


The above table factually demonstrates that Américan's system 


of progressive maintenance enables us, by expensing maintenance costs as 


incurred to portray substantially equivalent, and in all probahility more 
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accurate, results than we could attain through the use of an overhaul reserve. 
| 


Overhaul reserves, at best, are based on forecasts that can never be exactly 
accurate and periodically require adjustment. In American's case, we 
believe that these adjustments would cause greater fluctuations between 
accounting periods than would be occasioned by our charging a Sew 
maintenance costs to expense as incurred. : 

There is attached additional information in regard to progressive 
overhaul, In reviewing this detail in regard to each type aircratt, you will 
note that the maintenance operations performed in periodic cycles which 
are significantly longer than one year apart have the following man hour 
requirements and total cost: | 

Man Hours Total Cost 
DC-6 Airtourist 461 $2, 880 
DC-6 Standard 455 2, 840 
DC-6A and DC-6B 533 3,.330 
DC-7 371 2, 300 
Convair 240 79 500 
The total reserve at January 1, 1957, based on the figures given 


~~ ’ 


above on our present fleet of aircraft, assuming each aircraft has a reserve 





of 50% of its overhaul cost, would amount to $188, 000. 

The reserve would be 1/ 2 of 1% of our maintenance cont of 
approximately $34, 000, 000 for the year 1956. Since the change in the total 
reserves from ane year end to the next would not vary materially, and since 
the reserve is such a small percent of our total maintenance seaplane, no 

: | 
| 
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Significant distortion of expenses between years can occur by American 


expensing maintenance costs as incurred. 

We believe it clear from this presentation that American's system 
of progressive maintenance in fact equitably apportions total airframe 
maintenance costs to the different accounting years in a manner to produce 
an appropriate matching of the total airframe maintenance costs with the 
operation of airframes so that in American's case establishing a maintenance 
reserve for periodic airframe maintenance operations would serve no useful 
purpose whatsoever. Establishing such a reserve would simply be burden- 
some. Under the circumstances, it should not be required. 

We would appreciate an early reply to this request for waiver. 
Should any additional information be required, please let us know. 

Yours very truly, 
AMERICAN AIRLINES, INC. 
/s/ L. E,. Glasgow 

L. E. Glasgow 


Vice President 
and Controller 





j 
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Progressive Maintenance 


: 
The best description of the operation and logic of progressive 
maintenance that we have seen is an article entitled eo Overhaul" 
by Fred A. Page of United Air Lines. This article was published in 
Douglas Service for March-April 1953 (copy attached Exhibit 1). American's 
progressive overhaul system is built on the same logic as used by United : 
with the exception that American uses 5 patterns for the ee of Douglas 
equipment and four patterns for the overhaul of Convair ee rather 
than the eight visit system used by United. | 
To Illustrate American's maintenance program we are attaching 
that portion of our Overhaul Manual (Exhibit 2) which pertains 6 DC-7 
aircraft. These sections have been presented to and approved by the CAA, 
As shown on page 501, our DC-7's visit our maintenance base 
every 2500 hours and every portion of the airframe is shomoxighlly inspected 
at least every 12,500 hours (5 patterns). : 


Pattern 1 performed every 2,500 hours 


2 5, 000 
3 7,500 

4 10, 000 | 
5 12,500 | 


The frequency of inspection for each zone of the aircraft is 


shown on page 511. See page 109 for zone locations and pages 517-528 for 


area of aircraft included in each zone. 
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At each visit certain of the components must also be removed 
and overhauled - see pages 555-561, 563 and 565. Additional pages of our 
manual are also enclosed for your information. 

DC-7 Maintenance Plan (Exhibit 3) shows the dates as of 8/1/56 
that DC-7's will go into the shop for 2,500 hour maintenance. Starting on 
September 10, 1956, a different aircraft will be put in work each Monday 
morning. The Pattern manhour requirements, by skill and pattern, refers 
to the manhours required to perform the inspections by zone and component 
changes referred to above, 

A typical DC-7 Plan of Work based on man hour requirements 
for each of ten consecutive visits to the shop for 2,500 hour maintenance. 

ist: 2nd 3rd 5th 
Visit Visit Visit 
2,500 5,000 7,500 
hours hours hours 
719.8 719.8 719.8 
28.1 28.1 
112.2 
53.5 
89.9 
57.7 


50.2 


885.5 945.7 





Progressive Maintenance 


6th 7th 10th 
Visit Visit Visit Visit 
15, 000 17,500 22, 500 25, 000 
Pattern hours hours hours hours 
719.8 719.8 719.8 719.8 
28.1 28.1 
112.2 LiZ.2 


89.9 89.9 


95.6 
E..3 


921.9 805. 6 947.2 933.4 843.3 


As Pattern 1 (2,500 hours) and Pattern 2 (5 : 000 hours) are 
performed approximately twice a year,. all of this work is to be diaswed 
to expense per the manual. Thus, the only pattern work that exalt be 
included in an overhaul reserve would be for patterns 3, 4 and 5, which 
are performed every 7,500, 10,000 and 12,500 hours. The total pattern man- 
hours that would be included in the ponesve for DC-7 aircraft wei be 370. 
The total cost of overhaul would then be the direct labor cost of the pattern 
manhours and the cost of labor and material in the supporting sobs to over- 
haul the components removed from the aircraft. For the DC-7, this would 


amount to $2, 300. 


Even though patterns 3, 4 and 5 are performed in excess of 7,500 





flight hours, we have broken these patterns down to 3A, 3B, 4A, 4B, 5A, 
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Progressive Maintenance 
5B and 5C in order to balance our shop work load. The net effect of this 


breakdown is the elimination of peaks in our overhaul costs. 

In addition to the pattern work performed at each visit, we also 
make the necessary engineering changes to the aircraft and make all of the 
repairs that our inspectors find to be necessary. The cost of the engineering 
changes and repairs is properly chargeable to expense when the work is 
performed. 

We are not including the sections of our overhaul manual for the 


other aircraft nor a detailed write-up as we have done for the DC-7 as the 


system of maintenance is standard for all aircraft. There is attached the 


Maintenance Plan for the DC-6 Airtourist, DC-6 Standard, DC-6B and DC-6A, 


and Convair as Exhibits 4, 5, 6 and 7. 
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CIVIL AERONAUTICS BOARD 


Washington 25 | 


; 


February 28, 1957 
| 


Accounting and Rapoxting 
WAIVER No. AAL-1 
Effective January 1, 1957 
Issued: | 


Mr. lL. E. Glasgow 

Vice President and Controller 
American Airlines, Inc. 

100 Park Avenue 

New York 17, New York 


Dear Mr. Glasgow: | 

The request of December 31, 1956 from American Airlines, Inc. , 
for waiver from the provision of Section 5, item 4(i) of the Uniform System 
of Accounts and Reports for Air’ Carriers, prescribing periods maintenance 
reserves for airframes, has been carefully considered. ! 

Upon the basis of the data submitted in support of thie request 
it would appear that the progressive maintenance program of American 
will apportion direct maintenance costs between accounting years sub- 
stantially in accordance with airframe use and will therefore seve the 
requirements of the revised Uniform System of Accounts and Reports on 


this subject. Accordingly, the use of airframe periodic maintenance 


reserves. preagribed in the Uniform System of: Acconnts: is:-hereby waived, 
| 
pursuant to duly delegated authority, with respect to all airframe types 


operated by American Airlines, Inc. 





EXHIBIT H 


Mr. L. E. Glasgow February 28, 1957 


The request for waiver is approved upon the condition that the 
non-depreciable residual value of each airframe will include 50 percent 
of the one time cost of each maintenance operation encompassed within 
the various steps comprising one complete maintenance cycle and that the 
waiver will be subject to reconsideration in the event of changed circum- 
stances or if experience demonstrates that recurrent periodic maintenance 
cost levels do not effectively match physical operations in point of time. 
Very truly yours, 
/s/ Warner H. Hord 
Warner H. Hord 


Chief, Office of Carrier Accounts 
and Statistics 





UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ALASKA AIRLINES, INC., et al., 
Plaintiffs, 
Ve : Civil No. 3638-56 
CIVIL AERONAUTICS BOARD, etal., : FILED | 


JUNE 25, 1957 
Defendants. : Harry M, Hull, Clerk 





Memorandum 


The defendants' motion for summary judgment is granesd, See 
Kansas City So. Ry. v. United States, 231 U. S. 423 (1913). In that case 
the Court was concerned with the interpretation of the I. C. C. Act of June 
29, 1906, 34 Stat. 584, known as the Hepburn Act. This Act, as far as 


substance is concerned, is practically in pari materia with that with which 





we are concerned. True, the Act as finally passed contained no provision 
dealing with the problem of depreciation; nonetheless it can not be concluded 
in the circumstances that by virtue of that fact the power is not inherent and 
implicit in the very language of the Act itself and the over-all alien for 
which it was designed. The Court concludes that it is. | 

The motion of American Airlines to amend and sappletnent the 
complaint is denied for two reasons. First of all, the complaint is a con- 
solidated one to which American Airlines seeks to add by virtue of its alleged 
subsequent relation with the Board, and two, it is premature. : 


Order accordingly. 


/s/ MATTHEW F. McGUIRE 


Matthew F. McGuire 
June 25, 1957 United States District Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ALASKA AIRLINES, INC., et al., 
Plaintiffs, 
v. : Civil Action No. 3638/56 
CIVIL AERONAUTICS BOARD, et al., 


Defendants. 


JUDGMENT AND ORDER 


This cause came on for hearing on the defendants’ motion to 
dismiss the complaint or, in the alternative, for summary judgment, and 
upon the motion of plaintiff, American Airlines, Inc., for leave to amend 
and supplement the complaint. Upon consideration thereof, and of the 
pleadings, memoranda and oral argument of the parties, the Court for 
the reasons set forth in its Memorandum filed herein on June 25, 1957, 
concludes that the defendants are entitled to judgment as a matter of law, 


and that the motion of American Airlines, Inc., for leave to amend and 


supplement the complaint should be denied. Itis, therefore, this 17 day 


of July 1957, 
ORDERED that the defendants’ motion for summary judgment be, 


and it is hereby, granted, and judgment is hereby entered for the defendants; 


and 





66 


Further ORDERED that the motion of plaintiff, American 


Airlines, Inc., for leave to amend and supplement the complaint be, and 


| 
it is hereby, denied; and 


Further ORDERED that the complaint be, and it is hereby, 


dismissed. 


/s/ Matthew F. McGuire 


Matthew F. McGuire 
United States District Judge 
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STATEMENT OF QUESTIONS PRESENTED. 





1. Whether the Civil Aeronautics Board is authorized to prescribe 
the manner in which air carriers shall account for and report depreciation 
charges notwithstanding that (a) the Act creating the Board does not explicitly 
confer such authority (such a provision having been included sayeth but 
deleted by the Committee on Conference) and (b) in regulatory statutes enacted 
before and after that Act, it has been the practice of Congress to provide 
expressly for the regulation of depreciation practices where it ihtends 
to confer such power. | | 

2. Whether before a Lire pleading has been filed, there 
having been no prior amendment of the complaint except to add parties, 

a plaintiff may, 2 a matter of right, amend the complaint to 7 that 
| 
the Board's regulation is arbitrary and unreasonable. | 
3. Whether a challenge to the Board's regulations is premature 


| 
where a carrier has requested a waiver from the application of the regu- 


lations but the regulations nevertheless remain in full force and effect. 
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SUMMARY OF ARGUMENT . 
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Board Authority to Prescribe the Manner in Which | 
Air Carriers Shall Account For and Report ! 
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A. Kansas City So. Ry. Co. v. United States Does | 
Not Hold That Language in the Hepburn Act 
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Granted the Interstate Commerce Commission | 
Authority to Prescribe Railroad Depreciation | 
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Congress Has Consistently Used Certain | 
Specific Language Other Than That of Section _ 
407(d) To Grant An Agency Power Over 
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The Legislative History of the Civil Aeronautics 
Act Discloses That Congress Deliberately ! 
Withheld from the Board Authority to Prescribe 
Depreciation Practices. .........2. i. 
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To Give To An Agency Powers "Affirmatively | 
Omitted” By OCOnevess poe ve ee we He ee ule 

. ‘ | 

The Court Below Erred in Denying This Appellant | 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,192 
ALASKA AIRLINES, INC., etal., 
Appellants 
v¥. 


CIVIL AERONAUTICS BOARD, et al., 


| Appellees 


No. 14,193 
AMERICAN AIRLINES, INC. 
Appellant 
v. 
CIVIL AERONAUTICS BOARD, et al., 


Appellees 


BRIEF FOR APPELLANT, AMERICAN AIRLINES, 








JURISDICTIONAL STATEMENT 


Appellees having issued Economic Regulation No. ER-210 
which prescribes a Uniform System of Charts and Accounts for Air Carriers, 


appellants filed a complaint in the United States District Court for the 





District of Columbia seeking a declaration (under The Federal Declaratory 
Judgments Act, c. 646, 62 Stat. 964, 28 U.S.C. §2201 and Section 10 of 
The Administrative Procedure Act, c. 324, 60 Stat. 238, 5 0.8.6. §1009), 
that designated portions of said ae Regulations are illegal, invalid, 
unenforceable and null and void as beyond the statutory authority granted 
by Congress. On April 16, 1957, appellant, American Airlines, Ine.; 
moved to amend and supplement the complaint, asserting that the portions 
of the Regulations complained of are, in addition, arbitrary, unreasonable 
and an shake of the Board's discretion. 

On July 19, 1957, the District Court granted appelises Motion 
for Summary Judgment and denied the motion of appellant, American Air- 
lines, Inc., to amend and supplement the complaint. (Joint App. Pp. 97) 
Appellant, American Airlines, Inc., timely filed its notice of appeal on 
September 11, 1957. | 

The jurisdiction of this Court rests upon the Act of sine 25, 1948, 
c. 646, 62 Stat. 929, 28 U.S:C. §1291. The Complaint, the Motion to 
Dismiss or for Summary Judgment and the Motion to Amend and Supplement 


the Complaint are set forth in the Joint Appendix at pages l, 27, and 29 _— 


respectively. 
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STATEMENT OF THE CASE 


On April 30, 1956, the Civil Aeronautics Board adopted | 
Regulation No. ER-210 which revises the Board's "Uniform System: of 
Accounts and Reports for Air Carriers." 21 Fed. Reg. 4435. The adoption 
of this Regulation was the result of a rule-making proceeding conducted by the 
Board in accordance with Section 4 of the Administrative Procedure Act, c. 324, 
60 Stat. 238, 5 U.S.C. §1003. Appellant, American Airlines, nel, an air 
carrier, was a party to the proceeding and through the Air Transport 
Association of America, a voluntary unincorporated trade association, of 
which it is a member, objected to all proposed accounting and reporting 
regulations which would prescribe depreciation practices of air carriers, urging 
that the Board has no statutory authority to regulate such practices. The 
same objection was made by other air carriers which were partion to the 


proceeding. | 


Relying primarily on Section 407(d) of the Civil Aeronautics Act, 
c. 601, 52 Stat. 1000, 49 U.S.C. §487(d), the Board decided that it had 
authority to prescribe depreciation practices for air carriers antladegeed 
certain such provisions as part of Regulation No. ER-210, which became 
effective January 1, 1957, and which prescribes the following depbeciution 
practices (Joint App. pp. 7-26): ! 

(1) Flight equipment spare parts and assemblies may sot be 
treated as part of the aircraft fleet but must be divided into two cheagouien, 
expendables and rotables, and depreciation may be taken only as to 


rotables. "Rotables"' are spare parts or assemblies which may be reused 





an. i a - ee] 
‘ yo ;” 


hes 


or repaired and used again, while "expendables" are those parts or 
| 
assemblies which may be used only once. Expendables must be carried in 


the accounts of the air carrier as a current asset; when used, they must be 
charged to operating expense for the accounting period tavatwodl Any loss 
or profit from the sale of expendables on hand at the time of retirement 
of the aircraft must be charged to capital loss or gain for the accounting 
period in which the retirement occurs.. : 
(2) The cost of major overhauls of airframes must be charged 
to a maintenance reserve established for such overhauls and nol to 
current expense. The reserve so established must be a iets reserve 
and must be offset against the assets to which it relates. | 
(3) The residual value of airframes must include the cost of 
a full overhaul in determining the remaining values subject to depreciation. 
The provisions of Regulation No. ER-210 prescribing the 
depreciation practices described above apply to control not ai} the 
reports which American and other carriers must submit to the Board, but 
also the official corporate accounts of each carrier. Thus the depreciation 
practices prescribed directly control the character of the financial state - 
ments which a carrier may report to its stockholders and other interested 


parties. ‘ ! 


On August 31, 1956, the original complaint in this action was 
#/ | 
filed by Americanandthirty~six . other air carriers seeking a declaratory 
judgment that those provisions of the Uniform System of Accounts which 


prescribe depreciation practices are beyond the Board's statutory 
| 


*/ On October 2, 1956, three additional carriers were added as parties 
plaintiff. 
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authority and should be set aside as null and void. (Joint App. a 1-6). 
The defendants below moved to dismiss the complaint or, in the alternative, 
for summary judgment. (Joint App. pp. 27-28). | 

The Board provided in Regulation No. ER-210 that don the 
request of an air carrier, in appropriate cases, it would waive ithe pre- 
scribed depreciation practices. On December 31, 1956, Anmect eas requested 
a waiver of two of the depreciation requirements: (1) the manner of account - 
ing for the costs of flight equipment spare parts and sorasicntted., and (2) 
the establishment of a maintenance reserve applicable to airframes. (Joint 
App. pp. 70-71, 87-94). Waivers of these requirements were! requested on 
the grounds that such requirements are arbitrary, ee | and an 


| 
abuse of the Board's discretion. A waiver in respect of the third matter 


-- the inclusion of the cost of an overhaul in the residual value. of airframes 
-- was not requested because the Uniform System appeared to provide 
| 


that such requirement became applicable only if a maintenance! reserve 
| 
were established. It was, therefore, the position of American, that if 


the latter provision were waived in response to its request, the require- 


‘ 


ment with respect to residual value would automatically become inappli- 


cable to it. | 

On February 7, 1957, Standard Practice Letter No. 3, which 
was issued pursuant to authority delegated by the Board, interpreted two 
of the depreciation practices--the requirement that a Sere ee reserve 


be established, and the requirement relating to the inclusion of the cost 


of an overhaul in the residual value of aircraft. (Joint App. pp. 57-69). 
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The effect of this action is to require that where no reserve for major 


overhauls is maintained, 50 percent of the cost of an overhaul must be 


included in the residual value. This action when taken was made! retro- 
active effective to January 1, 1957, and was ratified by the Board subse- 
quent to the decision of the Court below, on November 15, 1957. ! 


On February 28, 1957, the Board granted the waiver requested 
| 


by American from the requirements of the Uniform System with respect 


to the establishment of a maintenance reserve, conditioned, however, 


' 
! 
| 


upon the inclusion by American in the residual value of airframes of an 


amount equal to 50% of the cost of the periodic maintenance of such air- 
| 


frames. (Joint App. pp. 95-96). American refused to accept the waiver 
on this condition on the ground that the condition itself is unreasonable 


and arbitrary. The request by American for a waiver from the provisions 


' 
| 
| 
' 


of the Uniform System establishing the manner in which the costs of 


spare parts and assemblies should be recorded was still pending before the 


Board at the time of the decision of the District Court,but was subsequently 
* 
denied by the Board on August 16, 1957, | 
| 
On April 16, 1957, American moved for leave to amend the com- 


.plaint to state as a separate ground for relief that the provisions in question 
are arbitrary, unreasonable and in abuse of the Board's discretion and 

| 
to supplement the complaint to allege the various events concerning its 


requests for waivers and Standard Practice Letter No. 3 which occurred 


since the filing of the original complaint. (Joint App. pp. 29-33). 


% / On December 26, 1957, the Board granted to American a “temporary 
waiver" of the provisions of the Uniform System relating to spare parts 
and assemblies pending a final decision in the present case. The effect of 
this action is that these provisions will not be enforced against, American 
until their validity has been passed upon by this Court. 





K. 


On June 25, 1957, the Court below granted the defendants' 


motion to dismiss and denied American's motion to amend and supplement 


the complaint. (Joint App. p. 97). 





STATUTES INVOLVED 


Section 407(d) of the Civil Aeronautics Act, c. 601, 52 Stat. 
| 
: 


"(d) The Board shall prescribe the forms of any and 
all accounts, records, and memoranda to be kept by 
air carriers, including the accounts, records, and | 
memoranda of the movement of traffic, as well as of the 
receipts and expenditures of money, and the length of time 
such accounts, records, and memoranda shall be preserved; 
and it shall be unlawful for air carriers to keep any | 
accounts, records, or memoranda other than those | 
prescribed or approved by the Board: Provided, That 
any air carrier may keep additional accounts, records, 
or memoranda if they do not impair the integrity of | 
the accounts, records, or memoranda prescribed or 
approved by the Board and do not constitute an undue 
financial burden on such air carrier." 


1000, 49 U.S.C. §487(d): 


| 
Section 205(a) of the Civil Aeronautics Act, c. 601, 52 Stat. 


49 U.S.C. §425(a): 


"(a) The Board is empowered to perform such acts, 
to conduct such investigations, to issue and amend such 
orders, and to make and amend such general or special 
rules, regulations, and procedure, pursuant to and ¢on- 
sistent with the provisions of this chapter, as it shall 
deem necessary to carry out such provisions and to exercise 
and perform its powers and duties under this chapter." 


Section 902(e) of the Civil Aeronautics Act, c. 601, 52 Stat. 
1016, 49 U.S.C. §622{e): | 


"(e) Any air carrier, or any officer, agent, employee, 
or representative thereof, who shall knowingly and wil- 
fully, fail or refuse to make a report to the Board as 
required by this chapter, or to keep or preserve accounts, 








records, and memoranda in the form and manner 

prescribed or approved by the Board, or shall, 

knowlingly and wilfully, falsify, mutilate or alter 

any such report, account, record, or Teco wanitieM | 

or shall knowingly and wilfully file any false report, 

account, record, or memorandum, shall be Kennel 

guilty of a misdemeanor and, upon conviction thereof, 

be subject for each offense to a fine of not less than . 

$100 and not more than $5,000." | 

Section 10(c) of the Administrative Procedure Act, mI 324, 60 


Stat. 243, 5 U.S.C. §1009%(c): | 
"(c) Every agency action made reviewable by statute 
and every final agency action for which there is no other 
adequate remedy in any court shall be subject to judicial 
review. Any preliminary, procedural, or intermediate 
agency action or ruling not directly reviewable shall'be 
subject to review upon the review of the final agency’ 
action. Except as otherwise expressly required by statute, 
agency action otherwise final shall be final for the purpose 
of this subsection whether or not there has been presented 
or determined any application for a declaratory order, 
for any form of reconsideration, or (unless the agency 
otherwise requires by rule and provides that the action 
meanwhile shall be inoperative) for an appeal to supérior 
agency authority." = 
a 
Pertinent provisions of other regulatory statutes are set out 
| 
in the Appendix. | 


1 
1 


STATEMENT OF POINTS 


1. The court below erred in holding that the Civil Aeronautics 


Act authorizes the Board to prescribe the manner in which air carriers 
shall account for and report depreciation charges because the Act itself 
confers no such authority and the relevant evidence of legislative intention 


demonstrates that Congress intended towithhold such authority from the Board. 








: ! 


2. The court below erred in not declaring, adjudging and 
holding that the provisions of the Uniform System of Accounts and Reports 
complained of are illegal and invalid, unenforceable and null and void in 
their entirety, in that they exceed the delegated authority of the Civil 


Aeronautics Board. ! 


3. The court below erred in denying the motion of plaints 
American Airlines, Inc., to amend and supplement the complaint, 
because, as a matter of right, the complaint may be amended eelaiiegs that 
the Board's action was arbitrary and unreasonable, anda supplementary 
pleading is appropriate to place before the Court relevant interphetive 
actions taken by the Board since the filing of the complaint. : 

4. The motion of plaintiff American Airlines, Inc. to amend 
and supplement the complaint is not premature because, notwithstanding 

| 


the pendency of requests for administrative relief, the actions complained 


of are final and their effectiveness is not stayed by such requests. 


SUMMARY OF ARGUMENT 


! 
| 


The Court below erred in determining whether Congress 
intended to grant to the Board, or to withhold from the Board, authority 


to prescribe the manner in which air carriers shall account for and report 


depreciation charges. The authority of the Board to adjust or disallow 
nee: 

depreciation charges claimed by a carrier in rate-setting: proceedings 

is not contested and is not involved in this action. The challenge here 


is to the Board's asserted authority to prescribe methods of accounting 
| 
| 


i 
| 
i 





aibbis 


| 
for depreciation charges to be included in the carriers' reports to the 


Board, investors and other interested parties. 


The decision below rests upon Kansas City So. Ry. C Ty 
United States, 231 U.S. 423 (1913), which does not involve the Civil Arro- 
nautics Act and which does not in fact hold that language similar to that found 
in the ‘Civil Aeronautics Act authorizes the Interstate Saamerisiaa Commission 
to prescribe depreciation practices. : 

The Court below failed to recognize that Congress has consistently 
indicated, in a series of regulatory statutes passed since 1920, that language 
which merely authorizes agencies to prescribe the form and manner of 
accounts and records does not authorize such agencies to control depreci- 


| 
ation practices. Where Congress has intended to confer the latter authority , 


it has done so in specific language authorizing or directing the prescription 


of depreciation practices. 


Congress considered and debated whether the Civil Aeronautics 


Board should be authorized to regulate depreciation practices. Earlier 
bills containing provisions specifically granting authority over depreci- 
ation practices were rejected in favor of general language which empowered 
the Board only to prescribe the form and manner of accounts and records 
of air carriers. The Congress so acted, not through oversight, but on the 
basis of a deliberate and considered recognition that depreciation practices 


would importantly influence the growth of air transportation and should be 


decided upon by the management of each air carrier individually and 


not be decreed by administrative authority. Power to prescribe the 
| 
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I 
! 
} 
| 
i 
j 
| 
i 


the depreciation practices of air carriers was, therefore, a provision 
affirmatively omitted by Congress from the Civil Aeronautics Act. In 
the face of this legislative decision, this Court should not permit such 
authority to be read into the Act by implication or administrative inter- 
pretation. | 

Appellant, American, should not be denied the right L establish 


by relevant evidence that the Board's depreciation regulations are arbitrary 


and unreasonable and should be set aside as an abuse of Hanvelion,. This 
additional ground of relief is asserted as the first amendment to American's 
complaint and, since it was made before a responsive pleading had been 
filed, it should be allowed as a matter of right in accordance with Rule 15 
of the Federal Rules of Civil Procedure; similarly, relevant interpretive 
actions by the Board taken subsequent to the filing of the complaint may 
properly be put before the court in a supplementary pleading. Nor should 
the amendment be denied on grounds of prematurity. Each action com - 
plained of is final and effective notwithstanding the pendency of requests 

for waivers and is, therefore, subject to court review under the express 


| 
provisions of Section 10 of the Administrative Procedure Act. | 


| 
| 








Congress Has Not Delegated to the Civil Aeronautics 
Board Authority to Prescribe the Manner in Which | 


Air Carriers Shall Account For and Report 
Depreciation Charges. 


| 
The main issue in this case requires resolution of a narrow 


question of statutory construction. That question is whether the Civil 
Aeronautics Board has been granted authority by Congress to prescribe 


the depreciation practices of air carriers. The Civil Aeronautics Act, 


| 


unlike numerous other regulatory acts, contains no provision which 
expressly authorizes the exercise of such authority. The Boaid asserts 
that such authority may be implied from Section 407(d) of the Act, which 
empowers it to prescribe the forms of "all accounts, records and memo- 
randa to be kept by air carriers.""' The District Court found that authority 


to deal with depreciation practices is "inherent and implicit in the very 


language of the Act itself and the over-all purposes for which it was 


designed."* (Joint App. p. 97). | 
This is peculiarly a case in which the decision need not be, 
and should not be, based upon implications or inherencies. The question 


is what Congress meant when it used certain language and rej ected certain 


other language in passing the Civil Aeronautics Act in 1938. The decision 


of the Supreme Court relied upon by the Board and the District Court 
| 


to sustain the Board's authority was rendered in 1913 with respect to the 


meaning of the Hepburn Act of 1906, a statute which regulated railroads. 





I 


A 


12 | 
| 

Appellant contends that this decision, Kansas City So. Ry. v. United States 
231 U. S. 423 (1913), does not hold that language of the Hepburn Act similar 
to that used in Section 407(d) of the Civil Aeronautics Act coufene authority 
to prescribe depreciation practices. Moreover, regardless of wiiat the 
Kansas City case may have decided, Congress itself has on ieee occasions 
indicated that it does not regard such language as embodying authority -- 
inherently, by implication, or otherwise -- to regulate depreciation practices. 
Finally in connection with the Civil Aeronautics Act of 1938, Congress 
specifically considered and rejected a provision which would — given 
the Board the authority which it here seeks to support by implication. 


Before appellant's views supporting these conclusions are 


presented, it is desirable that the exact scope of the controversy between 
| 


the Board and the carriers be understood. This action does not challenge 
the Board's authority to adjust or disallow in rate-making proceedings 
depreciation charges that have been made by a carrier. The Board's 
authority in this respect, both as regards commercial rates and shail rates, 
is conceded, However, the regulations in dispute prescribing the depreci- 


ation practices of air carriers affect much more than the Board's rate- 


making activities. They do not merely control the accounting and other 





reports the carriers submit to the Board. Nor is the information demanded 
to be used only in aid of the Board's rate-setting activities in _ hear- 
ings or for subsidy proceedings. The depreciation practices prescribed 
are for official record-keeping purposes and will thus directly notin! the 

| 
information on costs and earnings the carriers may report to their 








ie | 


stockholders, banks, lending institutions and other interested parties, They 
vitally affect an individual carrier's financial standing in the investment 
community and its ability to raise equity funds and to borrow on favorable 
terms. These regulations are thus an assertion of power which goes 

beyond the Board's recognized authority to regulate rates and deterthine 
subsidies. The Board's regulation of depreciation practices is in fact, 

a significant intrusion upon normal powers and functions of the carriers’ 
internal management. The exercise of such a power should not be permitted 
without specific statutory authority. | 


' 
' 
| 
i 


A. Kansas City So. Ry. Co. v. United States Does | 


Not Hold That Language in the Hepburn Act 
Similar to That in the Civil Aeronautics Act 
Granted the Interstate Commerce Commission 
Authority to Prescribe Railroad Depreciation 
Practices. 
In its argument to the District Court, the Board placed major 
reliance on the decision in Kansas City So. Ry. Co. v. United States, 231 
U.S. 423, in asserting power over air carriers' depreciation practices. 


This was the only decision cited by the court in its opinion granting the 


Board's motion for summary judgment. The District Court stated that the 





accounting provisions of the Hepburn Act interpreted in Kansas City were 





“as far as substance is concerned, . . . practically in pari materia" with 
the language of the Aeronautics Act presently in controversy. So much may 
| 

be conceded. 


| . 
The Hepburn Act provision enacted in 1906 and now found in 


Section 20(5) of the Interstate Commerce Act, (c. 3591, 34Stat. 593, 
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49 U.S.C. §20(5)) reads: 


"Forms of accounts, records and memoranda;.... | 
The Commission may, in its discretion, prescribe the 
forms of any and all accounts, records, and saemorands 
to be kept by carriers... ." 





Almost these exact words are used in Section 407(d) of the Aeronautics 
1 */ 
| — 
Act, on which the Board relies for its power over depreciation practices. 


But clearly, neither the precise words in the 1906 statute nor those used in 
Section 407(d) of the Aeronautics Act empower the administrative agency 
| 


involved to regulate depreciation practices. It may be conceded that the 


language used could comprehend authority to regulate depreciation practices 
oe 


as well as other accounting and record-keeping aspects of a carrier's 
operations. Whether or not the words were in fact intended to carry that 


authority depends upon evidence of legislative purpose and understanding 
and upon the gloss which courts may have put upon such —— 
Turning to the latter inquiry first since it was the prinery 
ground of the decision below, it should first be noted that in interpreting 
the meaning of the words, “accounts, records, and memoranda" the 


Supreme Court in the Kansas City case was not concerned with anjattempt 
by the Interstate Commerce Commission to regulate railroad depreci- 
ation practices. The Commission had, pursuant to explicit statutory 


authority (now c. 104, 24 Stat. 386, 49 U.S.C. §20(3)), established a uni- 


form system of accounts which the railroads were to follow. One of these 


*x/ Other sections cited by the Board to sustain its power are sections 902(e) and 
205(a), which, respectively, make it a misdemeanor for a carrier to refuse 

to keep “accounts, records, and memoranda" as the Board prescribes, and 
empower the Board to investigate accounts and records kept by the carriers. 
Quite clearly, neither section authorizes the regulation of depreciation 
practices. The sections are, in fact, only procedural and enforcement pro- 
visions whose operation: depends upon substantive power found elsewhere inthe Act. 
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| 
accounts required the roads to increase annual operating expenses by the 
value of property abandoned as a result of improvements and additions 
made ona railroad's lines. The plaintiff railroad sued to restrain enforce- 
ment of this accounting regulation announced by the Commission, contend - | 
ing that the value of the abandoned line should still be carried as part of 


the railroad's property account, or, in the alternative, that any reduction 


should be charged to the company's surplus account, not to its annual 


| 
| 


operating expense accounts. 


The Court upheld the Commission's accounting regulation 
| 


over abandoned property, concluding that it was a proper exercise of the 


Commission's power to require a uniform system of accounts and to pre- 


scribe “accounts, records, and memoranda."* The Court made no-mention 
of the Commission's authority to regulate depreciation practices except 
| 


to suggest that the Commission's power to compel the write-off of 


abandoned property was not the same as a power over depreciation practices. 
In describing the abandoned property regulation the Court recognized that 
whether the railroad would depreciate the property ultimately Abandoned 

was for the railroad itself to decide. Where depreciation had hot been 
provided, the Commission could compel treatment of the abandonment as 


a charge to operating expenses. The Court stated: 
“The railroad company may, if it sees fit, anticipate 
general depreciations, and make provision for them 
by establishing a reserve for the purpose; but if no | 
such provision has been made the abandonments should 
be taken care of by charging them to present or future 
operating expense."" 231 U.S. at 452 (Emphasis added.) 








-16- 


1 
' 
| 


This statement indicates that in construing the general language of the 


Hepburn Act section empowering the Commission to prescribe "forms of 
| 
accounts," the Court did not pass on whether that power extends to con- 


trol over depreciation practices. Indeed, the language of the Court suggests 
that the decision whether to depreciate property or not in the years before 
ultimate abandonment was still a decision which rested with the railroad 


i 
itself. 


The Kansas City decision does not, therefore, constitute an 


authoritative interpretation of what powers are granted by language similar 
to that contained in Section 407(d) of the Civil Aeronautics Act. | The real 
issue in that case was whether the Commission's authority extended merely 
to the "form" of accounts, records and memoranda or to the " substance” 
thereof as well. Questions of whether depreciation practices of regulated 
industries should be dealt with specially, or whether the general "accounts" 
language authorized control of depreciation practices, were ane before the 
Court. Indeed these questions appear to have been first articulated in 1920 
and in succeeding years, and then not in the eee but in the Chagrevs when 
it considered various regulatory measures that were passed. It is to 

the deliberations of Congress -- and more particularly to its enactment 

not only of the Civil Aeronautics Act but of other statutes with substantially 


similar purposes -- that one must turn for assistance in interpreting the 


general language used in Section 407(d) of the Civil Aeronautics Act. 
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B. Congress Has Consistently Used Certain 
- Specific Language Other Than That of : 
Section 407(d) To Grant An Agency Power | 
Over Depreciation Practices | 
The Supreme Court's failure to pass on whether the taaguage 
of the Hepburn Act "accounts" provision granted power over — 
practices compels analysis of later ouiistiinn statutes in which Congress 
distinctly dealt with the question of depreciation. Indeed, even were the 
Kansas City decision construed to mean that the Hepburn Act language 
granted the Commerce Commission authority over depreciation practices, 
it is probable that the powers derived from the general "accounts" pro- 
vision have, since 1920, been restricted to exclude authority over depreci- 
ation. In either case, analysis of “on regulatory statutes discloses that 
such language as is found in Section 407(d) of the Aeronautics Act was not 
meant to confer power over depreciation practices. | 
Ever since the enactment of the Transportation Act of 1920, 
a far-reaching overhaul of the Hepburn Act and earlier statutes regulating 
commerce, Congress has consistently employed certain specific language 
when it wished to grant authority aver depreciation practices in a regulatory 
statute. Most significantly, at the same time this specific fecigaage has 
been inserted in legislation, Congress has retained the general language 
referring to "accounts, records, and memoranda” originally included in 
the Hepburn Act. There is set out in the Appendix excerpts ace the 
, | 


several important regulatory statutes comparable to the Aeronautics 


Act which disclose a clear recognition by Congress that general “accounts, 
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records, and memoranda" authority such as that used in Section 407(d) was - 


never intended to grant authority over depreciation practices. It may be 





concluded, therefore, that through the years Congress has treated an 
agency's power to control depreciation practices as distinct and separate 
from its general power to prescribe "accounts, records, and memoranda. " 


Authority over depreciation practices, in other words, has consistently 





been considered specially by the Congress. 
The specific language Congress has used to empower an admini- 
strative agency to regulate depreciation practices first appeared in the 


Transportation Act of 1920. There, in the following words, it authorized 





the Commerce Commission specifically to prescribe classes of property 


for which depreciation may. be taken and rates of depreciation for such 
‘| 


classes: 


"Depreciation charges. The Commission shali, 
soon as practicable, prescribe for carriers the classes 
of property for which depreciation charges may properly 
be included under operating expenses, and the rate or 
rates of depreciation which shall be charged with respect 
to each of such classes of property, classifying the | 
carriers asx it may deem proper for this purpose." : 
Transportation Act of 1920, §435, c. 91, 41 Stat. | 
456, 493, 49 U.S.C. §20(4). : * 


Congress has used substantially these same words in. agar 
statutes passed in later years when it has wished to grant authority over 
depreciation practices. Thus, this language appears in the Communications 
Act of 1934 [§220(b), c. 652, 48 Stat. 1078, 47 U.S.C. §220(b)] and Part: 

| 


III of the Interstate Commerce Act, the Water Carrier Act of 1940 [§313(d) a 


c. 722, 54 Stat. 944, 49 U.S.C. §913(d)]. And with slight variation of 
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language, specific authorization for the Federal Power Commission to 


prescribe depreciation practices for companies subject to its regulation 
appears in the Federal Power Act of 1935 [§825(a), c. 687, 49 Stat. 855, 16 
U.S.C. §825(a)] and in the Natural Gas Act of 1938 [§9, c. 556, 52 Stat. 826, 


15 U.S.C. §717h{a)]. . | | 
In contrast to the specificity and consistency of langudge with 
which Congress has empowered agencies administering the above statutes 
to control depreciation, agencies whose regulatory statutes do not grant 
power over depreciation practices have had included in their statutes cniky 
the general "accounts" language found in the early Hepburn Act. In addition 
to the Civil Aeronautics Act, whose section 407(d) contains the heneral 
language in dispute here, the Motor Carrier Act was a statute which, when 
enacted in 1935, did not contain the specific language authorising control 
over depreciation. See c. 498, 49 Stat. 563 (1935), 49 U.S.C. $320(@). 
In 1940, however, Congress amended the Motor Carrier Act and, by use 
of the traditional language employed since passage of the Transportation 
Act of 1920, gave the Commerce Commission power over the depreciation | 
practices of motor carriers. See c. 722, 54 Stat: 927 (1940), 49 U.S.C. 
§320(c). The specific authorization, expressed in the usual laxiguage, was 
apparently deemed necessary before the Commerce Commisside could prop- 
| erly regulate the depreciation practices of the motor carriers. The 
presence without amendment of the general "accounts" language alone in 
the Aeronautics Act can mean only that Congress deliberately decided to. 


withhold from the Civil Aeronautics Board the power to regulate depreciation 


4 
*s 
i 
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| 
practices of air carriers. This conclusion is strongly supported by the 

| 
deliberations of Congress when it enacted the Aeronautics Act. | 


' 
i 
{ 


C. The Legislative History of the Civil Aero- 
nautics Act Discloses That Congress 
Deliberately Withheld from the Board 
Authority to Prescribe Depreciation 
Practices. 


The legislative history of the Aeronautics Act, perhaps more 





clearly than that of any other regulatory statute mentioned above, discloses 


the intent of Congress in dealing with the scope of an agency's powers 


| 


over depreciation practices. 
| 


Congress was quite aware that a grant of power over depreciation 
practices raised different issues than a provision authorizing the Board 
to prescribe "accounts, records, and memoranda." During the years in 
which Congress was considering various proposals for regulating air 
commerce,-almost every bill proposed in both houses contained a pro- 
vision with language similar to that traditionally employed to grant an agency 


power over depreciation practices. H.R. 9738, which was passed by the 





House, did not contain such a provision. The final Senate bill,'S. 3845, 
did contain the usual provision governing depreciation practices and used 


language similar to that found in the Transportation Act of 1920. The 


section required that the Board | 
: | 


"as soon as practicable, prescribe for air carriers | 
the classes of property for which depreciation charges 
may properly be included under operating expenses and 
the rate of depreciation which shall be charged with | 
respect to each of such classes of property." (S. 3845, 
75th Cong., 3d Sess., Sec. 408(f)). 





21- : 
This section was rejected in the conference between the Senate bod House. 
The only discussion of it appeared on the part of the Senate, nee 
and it is that discussion which supplies the most persuasive evidence as to 


| 
the intention of Congress not to empower the Board to regulate depreci- 


ation practices of air carriers. ! 

Senator Truman opposed the enactment of the weicdicat: In the 
course of Senate hearings he first stated the objection to granting the 

27 

Board authority over depreciation practices: 
“the substitute does not require the establishment ! 
of depreciation rates. This is left to be worked out | 
in the rate cases from time to time as more is. 
learned about this problem." */ 


| 
i 
| 
1 


The issue before the Senate was thus whether the carriers’ 


depreciation practices should be subject to scrutiny only ie rate pro- 
ceedings or whether the Board should be authorized to prescribe uniform 
rates of depreciation and determine classes of depreciable penjavey for 
all record-keeping purposes. The argument in favor of the latter course 
of action was presented by Senator McCarran, who stated: : 


| 
"One of the most important items in the opera rating 
expenses is the charge for depreciation of flying | 
equipment. Experience of the past, not alone in 
the aviation industry but in other public utilities as | 
well, has proven that solution of the depreciation 3 
problem ‘in the rate cases from time to time' is not’ 
practicable. Reasonably uniform depreciation rates 
and period for the same or like kinds of equipment | 
must be fixed if fair and reasonable rates are to have 
a sound basis." Hearings before the Subcommittee | 
of the Committee on Interstate Commerce on S. 3659, 
75th Cong., 3d Sess., p. 163. | 


aaj Hearings before Subcommittee of the Committee on Interstate Commerce 
on S. 3659, 75th Cong., 3dSess., p. 5. S. 3659 was the immediate prede- 
cessor of the bill which finally passedthe Senate, S. 3845. The earlier pro- 
posal also included the specific ae en ies power over depreciation 
practices. 


i 
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Senator Truman's answer was that it was "utterly impossible" 
. | 
to forecast depreciation in the case of aircraft. He pointed out that 
aircraft were developing so rapidly that they became obsolete and were no 


longer usable in competition before they were physically worn out. His 
| 


brief statement went to the heart of the difference between depreciation 
| 

in air transportation and depreciation in other regulated industries. . 

In other industries -~- railroads, gas and electric utilities, communi- 


| 
cations -- the problem of depreciation is essentially one of physical 


| 
deterioration. In the case of air carriers, as Senator Truman|early 


recognized, depreciation is a factor of competitive obsolescence rather 
than physical deterioration. He stated on the floor of the Senate: 
| 


“Seventh. The bill [S. 3659] contains a section (sec. 
408(b), p. 64, line*6) which expressly empowered the 
authority to prescribe rates of depreciation for the Property 
of air carriers. The substitute contains no express pro- 
visions on this subject, but the authority in fixing the 
rates for a particular air carrier could inquire into 
the rates of depreciation charged off by the carrier, 
and if it found them too high, could disallow the | 
expense. The substitute certainly is preferable in , 


this case because the imposition of this requirement’ 
upon the authority will not only increase the admini-: 
strative burden of the authority and will not increase 
the effectiveness of its regulation. While it is possible 
to forecast the rate at which a railroad car will depreci- 
ate, it is utterly impossible to do so in the case of air- 
craft, for aircraft are developing so rapidly that they are 
obsolete and cannot be used in competition long before 
they are worn out."* 83d Cong. Rec. 6727-8 (1938). 
(Emphasis added) ! 

| 

! 
The position advanced by Senator Truman was rejected by the 


Senate, but in the conference between the House and Senate ( in which 
Senators McCarran and Truman both participated) the section in the 


| 
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Senate bill dealing with the prescription of depreciation practices was 
rejected. The Act as finally passed contained no such provision. In the 
circumstances the reasonable conclusion is that the position advocated by 
Senator Truman prevailed in the conference. : 


These discussions in the Senate make clear that the rnatter 
| | 
of what authority, if any, the Board should have with respect to depreci- 


ation practices was considered, debated, and ultimately decided by with- 


holding from the Board any such authority. The very reason urged by the 


Board today as to why it should have such authority was specifically 
| 
urged by Senator McCarran in 1938, accepted by the Senate, but rejected 


by the entire Congress. The outcome of the dispute in Congress was that 


only the general "accounts" language -- first found in the old Hepburn Act 


-- was enacted into the Aeronautics Act. In the face of the legislative 
history described above, it appears unwarranted to conclude that this 


language -- by implication or otherwise -- empowers the Board to pre- 
*/ 


scribe depreciation practices. | 


*/ The Comptroller General of the United States has indicated his awareness 
of the essential difference between other regulatory agencies and the Civil 
Aeronautics Board with respect to authority over depreciation practices. 

In a report to the Senate Committee on Interstate and Foreign Commerce 

in 1955 the Comptroller General stated that "the Board has not: pres- 

cribed any overall depreciation policies, rates of depreciation or residual 
values for air carriers' flight equipment or other property primarily 
because it is of the view that authority to do so is not specific lly con- 
tained in the Civil Aeronautics Act." His report referred to the specific 
language of the Interstate Commerce Act and the Federal Communi- 

cations Act granting those agencies power to prescribe depreciation 
practices, and recommended that the Civil Aeronautics Act be amended 

to give the Board similar power. Itis, of course, not open to this court 

to pass upon the validity of the Comptroller's recommendation, It is highly 
persuasive, however, as to the meaning of the Civil Aeronautics Act that 
this official who believes that the Board should have power over depreciation 
practices was forcedto conclude it lacks such power underthe present Act. See 
Hearings of Subcommittee of the Senate Committee on Interstate and Foreign 
Commerce on Amendments tothe CivilAeronautics Act, 84th Cong. , lstSess., 
pp. 179-80 (1955). 
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The Board has attempted to minimize the significance of Senator 
Truman's position in this matter. It asserts that he made specific mention 


only of rates of depreciation, and that he was opposed only to requiring 


the Board to prescribe depreciation practices and not necessarily to 
authorizing it to act in its discretion. The section of the bill which he 


opposed, however, specifically referred to the determination of classes 


of depreciable property as well as to rates of depreciation, and his remarks 
were directed against the entire section. While it is true that the bill as 

passe, by the Senate would have "required" the Board to eset depreci- 
ation practices, there is not the slightest suggestion that Senator Truman-- 


or the entire Congress -- would have felt any differently about it if the 

| * / 
section had merely "authorized" the Board to prescribe such practices. 

| 
*/ It should be noted that the Senate bill was not an absolute requirement. 
It specifically provided that the Board should undertake to prescribe depreci- 
ation "as soon as practicable."" Such qualification certainly would have 
allowed the Board a fair measure of discretion as to when it should take 
action under the section. | 
| 

Moreover, had Congress wished to authorize the Board to prescribe 

depreciation practices but enable it to exercise discretion in doing so, it 
could easily have employed language found in other regulatory statutes. In 
granting authority over depreciation practices in the Federal Power Act, 
Congress in 1935 declared that the Federal Power Commission "may, in 
its discretion" regulate depreciation. The same language was used in the 
Natural Gas Act of 1938. And in amending the Motor Carrier Act in 1940 
to authorize Interstate Commerce Commission regulation of motor carrier 
depreciation practices, Congress again employed "may" terminology. See 
Appendix. Instead of adopting these or other recognized means of grant - 
ing the Board discretionary power over depreciation practices, Congress 
simply omitted any depreciation provision from the Aeronautics Act. It 
thus indicated its intent to withhold such a power from the Board entirely. 

| 
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| 


| 

The issue was one of principle, not procedure. The substance of the position 
that ultimately prevailed was that forecasting depreciation in the air transport 
industry, where planes became obsolete before they were physically useless, 


was the kind of decision that should be left with the air carriers! managements. 


| 
Finally, the decision Congress made in withholding from the 


Board authority to prescribe air carriers’ depreciation practices was 

neither arbitrary nor the result of oversight. Traditionally industries 

have been subject to Governmental Begelabion after they have reached maturity. 
Air transportation, however, was subject to regulation in its carly infancy, 
not primarily to protect the public but rather to help the industry develop 


to maturity. The Civil Aeronautics Act was, accordingly, unique in many 
| 
respects, among them the division of responsibility between ait ieee 
=] 
private industry and the regulatory agency. That division often called 


for different procedures than had been, and were to be, prescribed for 
other regulated industries. The agency's power over depreciation practices, 


| In addition to the matter of control over depreciation practices there 

is a further respect in which Congress has withheld from the Board 
authority that it has often delegated to other regulatory agencies. The 
Board has not been delegated authority over the issuance of securities 

or borrowing of money by air carriers. The Interstate Commerce Com- 
mission and other agencies have such authority, and the Board has, on 
numerous occasions, sought to have its power extended in this area of 
carriers' activity. See, e.g., 41 Stat. 494, 49 U.S.C. §20a (ICC-Railroad); 
49 Stat. 557, 49 U.S.C. §314 (ICC-Motor Carriers); 49 Stat. 850, 16 
U.S.C. §824C (FPC-Electric Utilities and Power Licensees). See also 
Civil Aeronautics Board Annual Report, 1949, p. 43; Annual Report, 

1950, p. 38. It is only reasonable to conclude that the Congress has 
withheld this authority from the Board for the same reason that! it has 
withheld power to prescribe depreciation practices; both are vital ele- 
ments affecting the growth and development of air transportation and 
Congress has concluded that both should be left to private initiative 

rather than to governmental direction. 
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Congress concluded, was an authority ill-suited to the development of air 


transportation. Senator Truman recognized with remarkable foresight 


in 1938 that depreciation practices would play a most important part in 


that development. The future of the industry -- indeed its recognition 
| 


as an industry -- depended upon the rapid development of improved and 
more economical types of aircraft. Only through such progress could the 
| 


industry be made independent of the airmail subsidy which was found 
| 


necessary at the time the Aeronautics Act was passed. | 


Congress had made the basic decision to look to competitive 


private initiative and resources to achieve the necessary progress. 


The statute amply protected the government's interest in assuring that 


| 
reasonable rates would be charged the public and for the carriage of mail. 


Unwise decisions of management could be penalized by the Board in rate 
| 


proceedings through its unquestioned power to adjust depreciation charges. 
| 
But the responsibility for making decisions on depreciation practices was 


to be left to management. 


D. Statutes Should Not Be Judicially Interpreted 
to Give To an Agency Powers "Afirmatively 
Omitted" by Congress. | 

It is evident from all the foregoing that Congress has consistently 


employed specific language when it intends to grant an agency power over 
depreciation practices, and has, by its actions, recognized that general 
language such as that contained in Section 407(d) does not comprehend 
such authority. This is most clearly indicated by the legislative history 

| 
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| 
of the Aeronautics Act, the statute in controversy here. In the circumstances 


| 
a decision of this court on a similar question of statutory interpretation 


is particularly relevant. 


| 
In Border Pipeline Co. v. Federal Power Commission, 84 App. 
| 
D.C. 142, 171 F.2d 149 (D.C. Cir. 1948), this court rejected the strong 


urging of an administrative agency that the words "interstate commerce" in 
its regulatory statute meant "interstate and foreign commerce. " The 

court noted that in other regulatory legislation Congress had distinguished 
between the two areas of commerce in granting agency powers. | "In view 
of the prevailing practice of Congress in other acts," it dectaced, "the 
separation of the two subjects must be noticed and, we think, hanna. i 
171 F.2d at 151. Ina careful review of the legislative history of the 


Natural Gas Act, the statute involved, the court found that the words 





"foreign commerce," although included in early legislative drafts, had 


been eliminated from the bill finally enacted into law. On this point, the 


Court remarked (171 F.2d at 152): | 


"We are asked by the Commission to interpret 
‘interstate commerce' so as to include foreign 
commerce, or to read the statutory definition as 
though it contained the phrase originally included | 
but later eliminated by Congress in the legislative | 
course of the Act. This we cannot do. Wecanmnot . 
write into an act of Congress a provision which 
Congress affirmatively omitted." 


The foregoing statements have particular pertinence to the issue 
presented in this action. Here, too, in numerous statutes comparable 


to the Aeronautics Act Congress has treated the matter of power over 


depreciation separately fram the general power over "accounts. " Even 
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further similarity between the Border Pipeline proceeding and this action 
| 
exists. As with the words "foreign commerce" in the NaturaliGas Act, 


| 
Congress "affirmatively omitted" language granting power over depreci- 
ation practices in the Aeronautics Act. Only by a strained and improbable 


reading of the Act to find power over depreciation practices “by implication" 
| 


can the Board's position be upheld. 


In this regard it is of interest to note the forceful language in 


the Border Pipeline decision on the general question of interpreting 
statutes of Congress as urged by an agency to broaden its powers. 


This court stated in closing its opinion (171 F.2d at 152): 
"Questions such as the one presented in this case : 
are properly for the Congress. The circumstances’ 
upon which they arise are familiar. Congress uses: 
expressions of established meaning. It takes action 
of recognized implications; e.g., it strikes from a | 
pending bill a clause of clear import. But the 
administrative body finds a sufficient penumbra of : 
meaning to justify a claim to more authority than | 
appears upon the face of its grant. It asserts the | 
extended authority and thus forces the issue upon | 
the courts. It asks the court to divine an intent on | 
the part of Congress and then to decree that the 
words of the statute spell that intent. Of course, 
if there be a plain intent, or purpose, or objective, | 
the statute must be deemed to be in pursuit of it, | 
and the courts will enforce that view. But where | 
relatively plain language and congressional conduct 
of accepted implication point one way and the contrary 
appears only through strained and complex assumptions 
and deductions, questions which the administrators: 
may have as to the full intent and desirable scope 
of the congressional action ought to be addressed | 
to the Congress. The prime responsibility for | 
making statutory meaning clear is on the Congress, 

It is bad from the view point of sound government for 
the courts to twist strange results out of otherwise 
understood expressions of the legislature." | 





ky 
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THE COURT BELOW ERRED IN DENYING ! 
THIS APPELLANT THE RIGHT TO AMEND | 
THE COMPLAINT TO ASSERT THAT THE , 
CHALLENGED REGULATIONS ARE ARBITRARY | 
AND UNREASONABLE. | 


The Motion by appellant, American Airlines, Inc., to amend and 
supplement seeks (1) to assert an additional ground for relief, and (2) to 


plead certain additional relevant actions which have taken place since the 
| 
filing of the original complaint. The Court below denied the motion in 


its entirety for two reasons, stating that "First of all, the complaint is 


a consolidated one to which American Airlines seeks to add by virtue of 


| 
its alleged subsequent relation with the Board, and two, it is premature." 


(Joint App. p. 97) Neither of these reasons is valid. The amendment 


| 
| 
and supplement to the original complaint are proper and should have been 


allowed. | 

The Motion to Amend. The original complaint ee portions 
of the Uniform System of Accounts and Reports promulgated by the Board 
on the sole ground that the Board lacks the statutory power to prescribe 


depreciation practices of air carriers. The amendment challenges the 


| 
validity of the Board's action on the additional ground that the challenged 


portions of the Uniform System are arbitrary and unreasonable and con- 


| 
stitute an abuse of the Board's discretion. ! 


Rule 15(a) of the Rules of Civil Procedure authorizes)a party 


to amend his pleading once, as a matter of course, at any time before 


| 
i 
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a "responsive pleading" is served. American's proposed amendment 





was the first amendment requested by it or any other party to the action. 
At the time its motion to amend was made the defendants had filed motions 
to dismiss and for summary judgment, neither of which consitiones a 
“responsive pleading" within the meaning of this Rule. Kelley v. Delaware 
River Joint Commission, 187 F.2d 93 (3rd Cir. 1951), cert. delisd 342 
U.S. 812; Ohio Casualty Ins. Co. v. Farmers Bank, 178 F.2d 570 (6th 
Cir. 1949); Magic Foam Sales Corp. v. Mystic Foam Corp., 167 F.2d 88 

| 
(6th Cir, 1948); Rogers v. Gerard Trust Co., 159 F.2d 239 (6th Cir. 1947); 
United States v. Newbury Még. Co., 123 F.2d 453 (1st Cir. 1941); Amos v. 
Prom, Inc., 115 F. Supp. 127 (N.D. Iowa 1953); Van Dette v. Aluminum 
Air Seal Mfg. Co., 11 F.R.D. 558 (N.D. Ohio 1951); Park-In Theatre, Inc. 
v. Paramount-Richard Theatres, 9 F.R.D. 267 (D. Del. 1949). See, 3 
Moore, Federal Practice, §15.7 (2nd Ed. 1948). Accordingly, therefore, 
the motion to amend should have been allowed as of right. | 

One reason which the Court below gave as grounds for denying 

the amendment was that it was "premature". This reason is not valid 

| 
because the regulations which American sought to challenge in its amend - 
ment constitute final administrative action and are subject to jahicial 
review in accordance with the provisions of Section 10 of the Adminlamative 
Procedure Act. These regulations became effective January 1,| 1957, and 
remain effective today. Although they provide that affected cuties may 


request waivers, such requests amount to nothing more than forms of recon- 


sideration which do not affect the finality or effectiveness of the regulations. 
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At the time the Court below denied American's motion'to amend 
there were pending before the Board certain requests by American for 


waiver of the regulations complained of herein. These requests ‘and the 





Board's action thereon are set forth in the Motion to Amend and Supplement 
beginning at page 29 of the Joint Appendix. The Board had not finally dis- 
posed of these requests and presumably the Court below felt that there 


could be no court review until the waiver requests had been finally disposed 
of. The error in this view is that the regulations from which relief was 
sought through waivers were effective and remained effective notwith- 

| 


standing the pendency of the waiver requests. Thus the regulations which 


| 
American, in its motion to amend, alleges to be arbitrary and capricious 


remain final, effective, and operative. Under these circumstances the 
Administrative Procedure Act expressly provides for court review. 


Section 10(c) of the Act provides: ! 
"Every agency action made reviewable by statute ! 
and every final agency action for which there is no | 
other adequate remedy in any court shall be subject | 
to judicial review. *** Except as otherwise expressly 
required by statute, agency action otherwise final 
shall be final for the purposes of this subsection | 
whether or not there has been presented or determined 


—e.Q a ee ee 
any application for a declaratory order, for any form 
of reconsideration, or (unless the agency otherwise | 


requires by rule and provides that the action mean- | 


while shall be inoperative) for an appeal to superior | 
agency authority."' (Emphasis added) 


The legislative history of Section 10(c) shows aac that the 
situation in which American finds itself in this case is exactly hat Congress 
| 
intended to cover. Unless American is entitled to judicial review, it must 
remain subject to final and effective regulations which it lates are 


i 
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' 


arbitrary and unreasonable. By enacting Section 10(c) the Congress 


recognized the "fundamental inconsistency in requiring a person to continue 


‘exhausting' administrative processes after administrative action has 





become, and while it remains effective" and intended to eliminate the hard- 
ship involved by providing for immediate judicial review. See s. Rep. 752, 
79th Cong., 2d Sess., 27 (1946); H. Rep. 1980, 79th Cong., 2d Sess. 43 
(1946). To allow otherwise could postpone judicial review indefinitely 
at the caprice of an agency. : 

The sole criterion under Section 10(c) for determining whether 
agency action is subject to judicial review is whether the form of admini- 
strative reconsideration or appeal, if requested, operates to atin the 
effectiveness of the action pending the reconsideration or ‘cea Clearly, 
the Board's procedure for waivers and appeal in this case does not 80 
operate. The regulations of which American complains became effective 
January 1, 1957, and have remained in effect. Thus it is abundantly clear 
that American's challenge to those regulations is not premature. 

It is possible that favorable action by the Board on American's 
waiver requests might have rendered moot the ground of relief put forth 
in its amendment. (As has been indicated in the Statement of the Case, 
pp. 5-6, supra, the Board ultimately denied the requests and an actual con- 
troversy continues in existence.) This possibility may be a factor in the 

| 

Court's discretion as to the scheduling of trial; it does not, however, go 
to the Court's jurisdiction to review the Board's regulations od to Ameri- 


can's right, under the Administrative Procedure Act, to obtain such 


| 
| 
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| 
review notwithstanding the possibility of obtaining relief from the Board. 


The Court below, therefore, erred in considering the pendency of requests 


for administrative reconsideration to be a bar to court review. The amend- 
ment should have been allowed. | 
| 


The Court's further reason for denying American's amendment -- 


i 


that the action was a consolidated proceeding -- is also invalid. Ryle 15(a) 
contains no such qualification on the right to amend as a matter of course, 
and we are aware of no rule or authority which would deny to a plaintist the 
right to amend a consolidated complaint to state a separate claim on his 
own behalf. If any inconvenience or prejudice would result from the amend- 
ment, which has not been suggested by any party to the action, the proper 
| 

course for the Court below would have been to order a separate trial of the 
claims under Rule 42(b). | 

The Motion to Supplement. American's motion to supplement 
should have been granted under Rule 15(d), which provides that i party may 
plead supplemental facts setting forth transactions, eccuemeenieae, or events 
which have happened since the date of the pleading sought to be supplemented. 
In substance, the facts which American sought to add to the original com - 
plaint covered its requests for waivers of certain of the regulations of the 
Uniform System; the action of the Board with respect to such requests ; the 
Board's issuance of Standard Practice Letter No. 3 sopioauatens and 
interpreting certain of the regulations; and, American's eon for review 


‘ 
| 


by the Board of that Letter. These actions, all of which happened subsequent 
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to the date of the original complaint, clearly constitute ievamenctions or 
occurrences or events" within the meaning of Rule 15(d) and axe relevant and 
material to the action. : 

The reasons which the Gourt below gave in denying American's 
motion in its entirety are not valid grounds for denying leave to = 
ment the complaint. Surely it is not "premature" for a plaintiff to plead 


supplemental facts which are pertinent to the action; and, the fact that 


the action is a consolidated proceeding seems immaterial since Rule 15(d) 





does not limit supplemental facts to those which are common to all the 
parties to an action. 

The purpose for which the supplemental matters were sought to 
be added to the complaint was to bring the controversy up to dat. This 
is a well-recognized and proper purpose which has been held sufficient to 
justify granting leave to supplement. Howard v. Jennings, 141 . 2d 193 
(8th Cir. 1944); Bessemer In. Co. v. City of Chester, 113 F.2d 571 (3d 
Cir. 1940). See 3 Moore, Federal Practice, p. 857 (2d ed.). The Court, 


therefore, should have granted American's motion to plead supplemental 


facts. 


CONCLUSION ! 


The general "accounts" language of Section 407(d) does not 


empower the Board to prescribe depreciation practices. The Supreme 


Court's Kansas City decision of 1913, interpreting similar language in the 
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early Hepburn Act, did not hold that such language authorized an administrative 
agency to prescribe depreciation practices. Moreover, in enacting 

regulatory statutes in later years, Congress has made clear on several 
occasions that general "accounts" language does not grant power to regulate 
depreciation. On the contrary, where power over depreciation be contemplated, 
Congress has consistently employed specific language which sets forth 

in detail the scope of the agency's authority. The deliberate withholding 

from the Board of power over depreciation practices accords with the view 
Congress held of the needs of the growing air transportation industry. 


Since the Board lacks authority to prescribe air carriers’ depreciation 
| 


practices, the order of the court below should be reversed and the regu- 


lations challenged in this action set aside. 


f 
| 


| 
The Court below also erred in denying appellant, American, 


the right to amend the complaint to allege that the regulations are, in. any 
| 
event, arbitrary and unreasonable and an abuse of the Board's discretion, 


and to supplement the complaint by pleading subsequent actions relevant 


to review of the challenged regulations. : 


Respectfully submitted, 


Daniel M. Gribbon | 
701 Union Trust Building 
Washington 5, D. C. 
Attorney for Appellant 
American Airlines, Inc. 
In No. 14,193 
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APPENDIX 


Pertinent Excerpts From Regulatory Statutes 


There are set out below the relevant provisions of various 
regulatory statutes showing the language Congress has used (1) 'to vest 
| 
agencies with authority to prescribe "accounts, records, and memoran 


of regulated industries, and (2) to authorize agencies to prescribe the depreci- 


ation practices of such industries. | 


l. Interstate Commerce Commission (Railroads and Pipeline 
| 
Carriers) -- : 


Accounts, Records, and Memoranda, c. 3591, 34 Stat. 594,49 


U.S.C. §20(5). 
| 

"(5) The Commission may, in its discretion, prescribe 
the forms of any and all accounts, records, and memoranda 
to be kept by carriers and their lessors, including the 
accounts, records, and memoranda of the movement of 
traffic, as well as of the receipts and expenditures of 
moneys, and it shall be unlawful for such carriers or 
lessors to keep any accounts, records, and memoranda 
contrary to any rules, regulations, or orders of the | 
Commission with respect thereto. . ..'' : 


Depreciation Practices, c. 91, 41 Stat. 493, 49 U.S.C, §20(4). 


"(4) The Commission shall, as soon as practicable, pre- 
scribe for carriers the classes of property for which depreci- 
ation charges may properly be included under operating 
expenses, and the rate or rates of depreciation which 
shall be charged with respect to each of such classes of 
property, classifying the carriers as it may deem proper for 
this purpose. The Commission may, when it deems 
necessary, modify the classes and rates so prescribed. 
When the Commission shall have exercised its authority 
under the foregoing provisions of this paragraph, carriers 
shall not charge to operating expenses any depreciation 
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charges on classes of property other than those 
prescribed by the Commission, or charge with 
respect to any class of property a rate of depreciation 
other than that prescribed therefor by the Commission 
and no such carrier shall include under operating 
expenses any depreciation charge in any form whatso- 
ever other than as prescribed by the Commission." | 


? 





2. Interstate Commerce Commission (Motor Carriers) -- 
| 
Accounts, Records, and Memoranda, c. 498, 49 Stat. 563, 49 
U.S.C. §320(d). 


"(d) The Commission may, in its discretion, prescribe 
the forms of any and all accounts, records and memoranda 
to be kept by motor carriers, brokers, and lessors, includ - 
ing the accounts, records, and memoranda of the movement 
of traffic, as well as of the receipts and expenditures of 
moneys; and it shall be unlawful for such carriers, brokers, 
and lessors to keep any accounts, records, and memoranda 
contrary to any rules, regulations, or orders ofthe | 


Commission with respect thereto. . .." | 


| 
Depreciation Practices, c. 722, 54 Stat. 927, 49 U.S.C. §320(c). 


"(c) The Commission may prescribe for motor 
carriers the classes of property for which depreciation 
charges may properly be included under operating expenses, 
and the rate or rates of depreciation which shall be charged 
with respect to each of such classes of property, classi- 
fying the carriers as it may deem proper for this purpose. 
The Commission may, when it deems necessary, modi 
the classes and rates so prescribed. When the Com- 
mission shall have exercised its authority under the | 
foregoing provisions of this subsection, motor carriers 
shall not charge to operating expenses any depreci- | 
ation charges on classes of property other than those . : 
prescribed by the Commission, or charge with respect 
to any class of property a rate of depreciation other 
that that prescribed therefor by the Commission, and | 
no such carrier shall include under operating expenses 
any depreciation charge in any form whatsoever other 
that as prescribed by the Commission." 


| 
| 
' 
| 
' 
i 
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3. Interstate Commerce Commission (Water Carriers) ~- 
Accounts, Records, and Memoranda, c. 722, 54 Stat. 944, 
49 U.S.C. §913(e). 


"(e) The Commission may, in its discretion, prescribe 
the forms of any and all accounts, records, and memo- 
randa to be kept by water carriers and lessors, including 
the accounts, records, and memoranda of the movement 
of traffic, as well as of the receipts and expenditures of 
money, and it shall be unlawful for such carriers or lessors 
to keep any accounts, records, and memoranda contrary 
to any rules, regulations, or orders of the Commission 
with respect thereto." | 


Depreciation Practices, ¢. 722, 54 Stat. 945, 49 U.S.C. §913(d). 


"(d) The Commission shall, as soon as practicable, 
prescribe for water carriers the classes of property: for 
which depreciation charges may properly be included under 
operating expenses, and the rate or rates of depreci- 
ation which shall be charged with respect to each of such 
classes of property, classifying the carriers as it may 
deem proper for this purpose. The Commission may, 
when it deems necessary, modify the classes and rates 
so prescribed. When the Commission shall have exer- 
cised its authority under the foregoing provisions of this 
subsection, water carriers shall not charge to operating 
expenses any depreciation charges on classes of property 
other than those prescribed by the Commission, or charge 
with respect to any class of property a rate of depreciation 
other than that prescribed therefor by the Commission, 
‘and no such carrier shall in any case include under operat- 
ing expenses any depreciation charge in any form what- 
soever other than as prescribed by the Commis sion. " 


4, Federal Communications Commission-- | 
Accounts, Records, and Memoranda, c. 652, 48 Stat. 1078, 47 


U.S.C. §220(a). 





"“(a) The Commission may, in its discretion, prescribe 
the forms of any and all accounts, records, and memo- 
randa to be kept by carriers subject to this chapter, in- 
cluding the accounts, records, and memoranda of the 
movement of traffic, as well as of the receipts and | 
expenditures of moneys." 





iS. 


Depreciation Practices, c. 652, 48 Stat. 1078, 47 U.S.C. §220(b). 


"(b} The Commission shall, as soon as practicable, 
prescribe for such carriers the classes of property for 
which depreciation charges may be properly included under 
operating expenses, and the percentages of depreciation 
which shall be charged with respect to each such classes 
of property, classifying the carriers as it may deem: proper 
for this purpose. The Commission may, when it deems 
necessary, modify the classes and percentages so pre-. 
scribed. Such carriers shall not, after the Commission 
has prescribed the classes [sic] of property for which 
depreciation charges may be included, charge to operating 
expenses any depreciation charges on classes of property 
other than those prescribed by the Commission, or after 
the Commission has prescribed percentages of depreci- 
ation, charge with respect to any class of property a 
percentage of depreciation other than that prescribed 
therefor by the Commission. No such carrier shall in 
any case include in any form under its operating or other 
expenses any depreciation or other charge or expenditure 
included elsewhere as a depreciation charge or othes ~ 
wise under its operating or other expenses," 





| 
5. Federal Power Commission (Electric Utilities and Power 


Licensees) -- 


Accounts, Records, and Memoranda, c. 687, 49 Sta t. 854, 16 
| 


U.S.C. §825(a). 


| 

"(a) Every licensee and public utility shall make, 
keep, and preserve for such periods, such accounts, 
records of cost-accounting procedures, correspondence, 
memoranda, papers, books, and other records as the 
Commission may by rules and regulations prescribe as 
necessary or appropriate for purposes of the admini- 
stration of this chapter, including accounts, records, 
and memoranda of the generation, transmission, distri- 
bution, delivery, or sale of electric energy, the furnish- 
ing of services or facilities in connection therewith, and 
receipts and expenditures with respect to any of the’ 
foregoing: Provided, however, that nothing inthis | 
chapter shall relieve any public utility from keeping 
any accounts, memoranda, or records which such | 








public utility may be required to keep by or under 
authority of the laws of any State. The Commission | 
may prescribe a system of accounts to be kept by licen- 
sees and public utilities and may classify such licensees 
and public utilities and prescribe a system of accounts 
for each class. ..." 

| 


Depreciation Practices, c. 687, 49 Stat. 855, 16 U.S.C. §825a(a). 


"(a) The Commission may, after hearing, require 
licensees and public utilities to carry a proper and ade- 
quate depreciation account in accordance with such rules, 
regulations, and forms of account as the Commission may 
prescribe. The Commission may, from time to time, 
ascertain and determine, and by order fix, the proper and 
adequate rates of depreciation of the several classes of 
property of each licensee and public utility. Each licensee and 
public utility shall conform its depreciation accounts to the 
rates so ascertained, determined, and fixed. The licensees 
and public utilities subject to the jurisdiction of the Com- 
mission shall not charge to operating expenses any depreci- 
ation charges on classes of property other than those pre-. 
scribed by the Commission, or charge with respect to 
any class of property a percentage of depreciation other 
than that prescribed therefor by the Commission. No such 
licensee or public utility shall in any case include in any 
form under its operating or other expenses any depreci- 
ation or other charge or expenditure included elsewhere 
as a depreciation charge or otherwise under its operating 
or other expenses ...." 


6. Federal Power Commission (Natural Gas Compani ies)-- 


Accounts, Records, and Memoranda, c. 556, 52 Stat. 825, 15 


U.S.C. §717g(a). 


"(a) Every natural-gas company shall make, keep, 

and preserve for such periods, such accounts, records of. 
cost -accounting procedures, correspondence, memoranda, 
papers, books, and other records as the Commission may 
by rules and regulations prescribe as necessary or appro- 
priate for purposes of the administration of this chapter: 
Provided, however, That nothing in this chapter shall 
relieve any such natural-gas company from keeping any 
accounts, memoranda, or records which such natural-gas 
company may be required to keep by or under authority 
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| 
| 
| 
| 


of the laws of any State. The Commission may prescribe 
a system of accounts to be kept by such natural-gas com - 


panies, andmay classify. such natural=gas’companies and 
prescribea system of accounts for each class. . .."' 


| 
Depreciation Practices, c. 556, 52 Stat. 826, 15 U.S.C. §717h(a). 


"(a) The Commission may, after hearing, require 
natural-gas companies to carry proper and adequate depreci-: 
ation and amortization accounts in accordance with such rules, 
regulations, and forms of account as the Commission may 
prescribe. The Commission may from time to time ascer~ 
tain and determine, and by order fix, the proper and 
adequate rates of depreciation and amortization of the 
several classes of property of each natural-gas pain cand 
used or useful in the production, transportation, or sal 
of natural gas. Each natural-gas company shall pk el 
its depreciation and amortization accounts to the rates so 
ascertained, determined, and fixed. No natural-gas 
company subject to the jurisdiction of the Commission 
shall charge to operating expenses any depreciation : or 
amortization charges on classes of property other than those 
prescribed by the Commission, or charge with respect to 
any class of property a percentage of depreciation or 
amortization other than that prescribed therefor by the 
Commission. No such natural-gas company shall in 
any case include in any form under its operating or pther 
expenses any depreciation, amortization, or other charge 
or expenditures included elsewhere as a depreciation or 
amortization charge or otherwise under its operating or 
other expenses . . .." | 








7. Civil Aeronautics Soazd-- 


Accounts, Records, and Memoranda, c. 601, 52 Stat. 1000, 49: 


U.S.C. §487(d). | 
| 
"(d) The Board shall prescribe the forms of any and all 
accounts, records and memoranda to be kept by air. 
carriers, including the accounts, records, and memo- 
randa of the movement of traffic, as well as of the receipts 
and expenditures of money, and the length of time such 
accounts, records, and memoranda shall be preserved; 
and it shall be unlawful for air carriers to keep any accounts, 
records, or memoranda other than those prescribed 
or approved by the Board: Provided, That any air carrier 
may keep additional accounts, records, or memoranda if 
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they do not impair the integrity of the accounts, records, 
or memoranda prescribed or approved by the Board and do 
not constitute an undue financial burden on such air 
carriers." : 
Depreciation Practices - NO PROVISION ENACTED. 
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STATEMENT OF QUESTION PRESENTED 
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Does the Civil Aeronautics Act of 1938 empower the Civil 
Aeronautics Board to prescribe the depreciation practices (viz., classes 


or rates of depreciation) of air carriers subject to the Board's jurisdiction? 
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JURISDICTIONAL STATEMENT 


| 

A complaint for declaratory judgment was filed in the United 
States District Court for the District of Columbia by the plaintiffs on 
August 31, 1956 (J.A. 1-6). The amount in controversy exceeded and 
exceeds the sum of Three Thousand ($3000) Dollars exclusive of interest and 
costs. That court had jurisdiction of the matter under the eee of 
62 STAT. 964 as amended by 63 STAT. 105, 28 U.S.C. Sect. 2201, 62 
STAT. 930, 28 U.S.C. Sect. 1331, 60 STAT. 238, 5 U.S.C. Sect. 1009, 


and section 11-306 of the District of Columbia Code. The judgment and 


order of which review is sought was entered on July 19, 1957 (J.A. 98-99) 





granting defendants' motion for a summary judgment (J.A. 27) and uphold - 


ing the authority of the Civil Aeronautics Board to adopt the provisions of 


the regulation complained of. Notice of appeal was filed on September 1l, 
1957, and on November 12, 1957, this Court entered an order consolidating 
the appeals. The jurisdiction of this Court rests on 62 STAT. 929, 28 


U.S.C. Sect. 1291. 


| 
| 
' 


STATEMENT OF THE CASE 


| 
This appeal is from a judgment and order of the District Court of the 
1/ 7 
District of Columbia upholding the validity of Regulation No. ER-210 of 
the Civil Aeronautics Board (J.A. 98-99). Appellants were plaintiffs below. 
| 


1/ Memorandum opinion signed June 25, 1957. Order entered July 19, 1957. 
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Regulation ER-210 ("ER-210") was adopted by the Board pursuant 
to rule-making under the Administrative Procedure Act, Section 4'(60 STAT. 
238, 5U.S.C. Sect. 1003), pursuant to a notice of Proposed Rule Making. 
CAB Draft Release 68-D, dated September 20, 1955 (20 F.R. 7111). It 
was finally adopted by the Board on April 30, 1956, effective Jdnuary i. 
1957 (21 F.R. 4435). The Board recited as authority for the #4 palstton 
section 205, (52 STAT. 984, as amended; 49 U.S.C. Sect. 425); and 
section 407 (52 STAT. 1000, as amended; 49 U.S.C. Sect. 487) of the 
Civil Aeronautics Act. | 

The regulation comprehensively amends the Board's | Economic 
Regulations, Part 241-Uniform System of Accounts and Report of Certi- 
ficated Air Carriers, with 26 individually-numbered sections -- 241.01 - 
241.26. The several sections deal with a multiplicity of cdhjotte. most 
of them pertaining to accounting, classification and reporting yrovisions 
in the carriers' system of accounts. Appellants have challenged none of 
these, save those three provisions which purport to prescribe std regulate 
their depreciation practices (J hk. 7-26). Appellants contendel in the 
court below and contend here that the three provisions complained of are 


ultra vires the authority of the Board, and are null and void. They ask 


this Court to review the decision of the District Court and reverse its 
| 


judgment. 
The provisions of ER-210 of which appellants complain would 


regulate the air carriers' depreciation practices by: (a) prohibiting the 


| 
' 


. 


~~ 
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established practice of treating airlines' flight equipment spare Hatta 

and flight assemblies as part of aircraft fleets; (b} prohibiting. the 

taking of depreciation on a substantial portion of such flight equipment 

and spare parts; (c) requiring that the cost of a major overhaul be included 
as part of the residual value of every aircraft; and (c) requiring the 


establishment of an aircraft maintenance reserve for air frames and its 


treatment as a valuation reserve only. The text of those provisions is 





set forth in the Joint Appendix, pp. 7-26. 


Appellants objected in the proceedings before the Board to the: 


proposed adoption of those sections purporting to regulate air carriers’ 


depreciation practices, on the grounds that the Board lacked the requisite 


statutory authority. Following the Board's adoption of the regulation, on 
August 31, 1956, appellants filed the original complaint herein, peeking 


declaratory judgment that those sections exceeded the Board's authority 
2/ 
and should be set aside as null and void. (J.A. 1-6). The case was 


i 
' 


argued below on May 16, 1957, on defendants' motion to dismiss or for 
summary judgment (J.A. 27-28) and judgment and order for the 


defendants was entered by the District Court on July 17, 1957. (J.A. 98-99). 


2/ Three additional airline plaintiffs were added by amendment bf October 2, 
1956. On April 16, 1957, American Airlines individually filed a motion to 
amend and supplement the complaint as to itself. The proceeding here isa 
consolidation of the appeals of plaintiffs other than American (No. 14,192) 
and of American (No. 14,193). Appellants in No. 14,192 are hereinafter 
called "appellants" and American is called "American." 
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In a separate memorandum dated June 25, 1957 (J.A. 97), the 


District Court held that, whereas the Civil Aeronautics Act conferred 


1 
i 


no express authority on the Civil Aeronautics Board to regulate depreci- 


ation practices of air carriers, 


' 
! 


"x** it cannot be concluded in the circumstances 
that by virtue of that fact the power is not inherent 
and implicit in the very language of the Act itself 
and the over-all purposes for which it was designed. 8 
(Emphasis added) 


The District Court apparently relied entirely upon Kansas City 
Southern Railway v. United States, 231 U.S. 423, 58 L.Ed, 296 (1913), 
construing a section of the Interstate Commerce Act of June 29, 1906, 


(34 STAT. 593, 49U.S.C. Sect. 20). No further basis for the Court's 


decision can be gleaned from the Court's memorandum. 
STATUTES INVOLVED 


The relevant statutes are set forth in Appendix I to this brief. 


STATEMENT OF POINTS 


1. The court below erred in granting defendants' motion to 


dismiss the complaint and defendants' motion for summary judgment. 
2. The court below erred in holding that the Civil Aeronautics 
Act authorizes the defendants to prescribe the depreciation practices of 


air carriers. | 
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3. The court below erred in not declaring, adjudging and holding 


that the provisions of Regulation ER-210 complained of are illegal and 
| 
invalid, unenforceable and null and void in their entirety, in that they 


exceed the authority of the Civil Aeronautics Board. 


4, The court below erred in not holding that the provisions of 
| 


the Regulation ER-210 complained of should be set aside and cancelled. 
SUMMARY OF ARGUMENT 
| 
The Civil Aeronautics Act does not expressly authorize regu- 
lation by the Civil Aeronautics Board of air carriers' depreciation 


| 
practices. The Board asserts and the lower court held that such authority 


is implied from the general accounts section of the Act (Sect. 407). 


Kansas City Sourthern Railway v. United States 321 U.S. 423 (1913) was 


cited by the lower court as upholding a similar contention by the Inter- 


state Commerce Commission under a comparable section of the Hepburn 
| 


Act of 1906. | 


Kansas City did uphold the Commission's accounting regu- 


lations in 1913, saying that the general accounts section of Hepburn 
permitted regulation of the substance as well as the form of saitcoad 

| 
accounts. However, no question as to the Commission's authority under 
Hepburn to regulate depreciation practices was presented for decision. 
Accordingly, the Supreme Court could not and did not rule that Hepburn 
authorized such regulations. ! 


I 
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Even if Kansas City had held that the Commission had such 
authority in 1913 -- which it did not -- subsequent Acts of Congress make 
it clear that depreciation practices and regulated accounting are regarded 
as separate concepts and that Congress has given the power to regulate 
depreciation practices to some regulatory agencies and withheld it 
from others. 

Congress has withheld authority to regulate deprecibtion 
practices from the Civil Aeronautics Board. This is clear dics (1) a 
literal reading of the Act (2) the implication to be drawn from. Congres- 
sional course of action in all regulatory statutes since 1920 and (3) the 
legislative history of the Civil Aeronautics Act. | 

Proposed aeronautics bills had set forth authority ta regulate 
depreciation practices in unequivocal language. After debate for and 
against granting such authority to the Board, the section of thbse bills 
containing that authority were affirmatively omitted by Capeias, The 
Board and the lower court would nevertheless read it as included in the 
Act as finally passed. This Court has rejected a similar oe in 


Border Pipeline Co. v. Federal Power Commission, 85 App. D.C. 142, 
aaa | 


171 F. 2d 149 (D.C. Cir. 1948). 





ARGUMENT 


The regulation of industries impressed with the public interest 


is a fact of 20th century life accepted by appellants as well as the general 
public. No one takes issue with the right of the Civil Asrensuttes Board 
or other administrative agencies to adopt regulations proper to the 
carrying out of their statutory responsibility. This, —d does not 
alter the fact that a regulatory agency cannot act beyond the ee of the 
authority granted to it by Congress, no matter how desirable the agency 
may consider such action -- it cannot "lift itself by its own bovbateane, “ 
Appreciation of the soundness of this proposition flows from the 


| 
recognition that Congress often varies its action in adopting regulatory 


legislation according to the industry being regulated. Furched, it is axio- 
matic that many views are expressed, many arguments advanted and many 
proposals and bills considered and rejected before a comprehensive 
regulatory statute is finally approved. Rarely does a bill hechume public 
law without some of its provisions being rejected by the Congiens or one 
of its houses. Thus, in determining whether or not the authority to regu- 


late as to specific matters has been granted, the act as finally passed 


must be accepted as the expression of the Congressional grant of power. 





a: 


Congress Has Not Given the Civil Aeronautics ! 
Board Authority To Prescribe and Regulate Air | 
Carriers' Depreciation Practices. 


In its notice of rule-making the Board cited as its statutory 


authority for the proposed regulation section 205(a) and section 407 of the 


| 
Civil Aeronautics Act of 1938 (52 STAT. 984, 1000; 49 U.S.C. Sects 425 


and 487). 


It is apparent on their face that neither of these sections expressly 
authorizes the Board to prescribe or regulate depreciation ed ee, 

Section 205(a) empowers the Board to make and amend general or special 
rules, regulations, and procedure, pursuant to and consistent with the 
provisions of the Act. The section is but a general statement of the Board's 
authority. It does not enlarge the Board's authority over reporting and 
accounting procedures; much less does it extend such powers to the 
prescription of depreciation practices. That section is, in fade, merely 

that part of the Act which delegates the administrative rule ~making function 
to the Board and confines such rule-making within the scope of the Act. 

The Board's claim of statutory authority thus actually rests upon section 

407 of the Act. | 


Section 407 defines the Board's jurisdiction over the accounts, 


records and reports of carriers. while specifically defining the Board's 


power in the matter of air carriers' records, reports and accounts, 
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nothing in that section even remotely suggests power in the Board to 


go behind carrier records and reports and dictate such basic management 





policy as depreciation practices in order to bring about uniform reporting 


results. 

The Board's regulation, however, would attempt to eetcdl the 
depreciation practices of the airlines (viz., their equipment danting and 
programming). While depreciation pentakes of accounting concepts, in 
the sense that its results -- initial, periodic and final -- are demonstrated 
in books and records of account, it involves more than the mere report - 
ing of operations. The establishment of an airline's depreciation policy 
embodies one of the most basic business decisions an airline management 
must make. It is a decision which is at once reflective of the individual 
carrier's equipment status and experience and of its soundest Td pete -- 
based on that experience -- of how long particular types of equipment will 
be economically useful in a given operation. This is a fodgmaect which -- 
if the airline is to stay in business -- must be tempered by a consideration 


of the competitive effectiveness of its aircraft measured against those 





of its competitors, as well as of the carrier's frequently doubtful ability 
to secure financing of additions or replacements in its fleet. More than 
this, unlike other industries and even other carriers, it is not bovateal 
deterioration, mee and tear that render the airline's equipment useless, 


but the inexorable -- and often swift -- obsolescence of whole fleets by 


ee, 





= | 
the advent of new competitive types. Congress has recognized the disparity 


in depreciation problems faced by different industries and the unique 


complexity of depreciation decisions in the case of the air transport industry. 


Historically, Congress has treated the two concepts of depreciation prac- 


tices and of general accounting practices as separate and distinct -- for 
what are, as we shall see, good reasons. 
The Board has not contended that anything in the Act expressly 


confers on it the authority to prescribe and regulate depreciation. On 





the contrary, the Board admits that the Act does not expressly confer 
such authority. It claims, however, that the power is implicit. This 
argument of implied authority finds no support in either the legislative 


history of the Civil Aeronautics Act or in the consistent policy and prac- 
tice of Congress in dealing with depreciation regulation by other federal 


regulatory agencies. In fact, if the Board be correct in its assertion of 


implied authority to prescribe depreciation practices, the Civil Aeronautics 
Board would be the only one of the federal regulatory agencies possessing 


such authority by implication rather than by express grant from: Congress 
of such power. : 


| 
3/ Airline management has been plagued with equipment decisidns involv- 
ing depreciation judgments for at least the last decade. With the travelling 
public of today awaiting jet liners it is sometimes difficult to recall that 
the DC-3 was the principal aircraft for even the largest operators at the 
end of World War II and that rapidly advancing technology has resulted in 


at least three major equipment revolutions in so short a time. : 





w- 
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The Board apparently sees no difficulty in this anomaly. It 
simply looks past the divergence and seeks comfort in asserting the bare 
fact that the other regulatory agencies have such power -- however derived. 
The Board postulates that Congress must have intended to vest the Board 
with the same authority as it did the other agencies. Such an assumption, 
however, as appellants will show, would require this Court to find not 
only that Congress knowingly created such an abnormality, but ae 80 by 
deliberately rejecting the specific statutory process followed in al other 


4/ 
regulatory acts. 


A. Congress Affirmatively Withheld From 
the Board in the Civil Aeronautics Act 
the Authority To Regulate Depreciation. 

Congress' intent in this regard in adopting the Civil Aeronautics 
Act is apparent from an examination of the bills considered by both houses» 


leading up to the passage of the final Act. It is clear from such examination 





that Congress focused on the specific question of whether to empower the 





Civil Aeronautics Board to regulate depreciation of air carriers, and after 
debate which pointed out the unique obsolescence factor in the field of air 


transportation, elected to withhold such authority from the Board. Congress 


‘ 
1 





| | 
4/ This Court's rejection of just such a contention in Border Pipeline Co. v. 
Federal Power Commission, 85 App. D.C. 142, 171 F.2d 149 (D. G. Cir. 
1948) is discussed more fully below. 
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| 
I 
| 
! 
| 
| 


did this in the final Act, by affirmatively omitting language from the 
proposed bills which it had previously used in delegating such power to 


the Interstate Commerce Commission in 1920 and the Federal Communi - 
5/ : 
cations Commission in 1934. See Appendix I of this brief. ; 
| 

That empowering language had been set forth ina separate para- 


graph in the proposed aeronautics bills and had it been adopted, unques - 

tionably would have authorized regulation of depreciation practices by the 
i 

Board. This, however, was not done. H.R. 9738, the bill passed by the 


House, omitted that provision. The Senate focused upon the problem 


shortly before the Act was approved. S. 3659, introduced by Senator 


McCarran, like all of the prior Senate Bills, contained language almost 
6/ 
identical to that used in Part I of the Interstate Commerce Act. However, 


5/ The Federal Power Act of 1935 (49 STAT. 855, 16 U.S.C. Sect. 825(a) ) 
and the Natural Gas Act of 1938 (52 STAT. 826, 15 U.S.C. Sect. 717) each 
contains such express authorization to regulate depreciation, ais does the 
amendment of 1940 to the Motor Carrier Act (49 STAT. 563, 49 U.S.C. 
Sect. 320).'. These Acts leave such regulation to agency discretion rather 
than commanding it as the railroad and communications statutes do. 


6/ S. 3659 introduced by Senator McCarran, January 5, 1938: 

m "(d) The Authority shall, as soon as practicable, prescribe for 

. air carriers the classes of property for which depreciation charges may 
properly be included under operating expenses and the rate of depreciation 
which shall be charged with respect to each of such classes of property, 
classifying the air carriers as it may deem proper for this purpose; and the 
Authority may, when it deems necessary, modify the classes and rates so 
prescribed. Thereafter the air carriers subject to this part shall not charge 
to operating expenses any depreciation on classes of property other than those 
prescribed by the Authority, or charge with respect to any class of property 
a rate of depreciation other than that prescribed therefor by the Authority. 
No such air carrier shall in any case include in any form under its operat- ; 
ing or other expenses any depreciation or other charge or expenditure included . 
elsewhere as a depreciation charge or otherwise under its operating or other 
expenses. The Authority may also prescribe rules and regulations concern- 
ing the manner in which depreciation reserves shall be accrued and expended." 
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Senator Truman proposed an amendment (in the nature of a substitute) 


to S. 3659, which purposely excluded that language. After considering both 


the McCarran bill and Truman substitute, Senator McCarran presented 

S. 3845 to the Senate reconciling a number of the differences between. 

the two bills. Senator Truman acceded to most of S. 3845. However, 
when S. 3845 was presented to the entire Senate for vote, Sengtor Truman 


insisted, in the following words, that with respect to the depreciation issue, 
7/ | 
the amendment proposed by him was to be preferred: | ! 


"The bill contains a section (sec. 408(b), P. 64, 
line 6) which expressly empowers the authority to 
prescribe rates of depreciation for the property of 
air carriers. The substitute contains no express 
provision on this subject, but the Authority in fixing | 
the rates for a particular air carrier could inquire | 





7/ On another occasion, Senator Truman expressed the view that depreci- 
ation "should be worked out in rate cases from time to time" rather than 
prescribed prospectively for all purposes. His comments were in con- 
nection with a comparison of S. 3659 and his substitute bill undertaken by 
the Subcommittee on Interstate Commerce during hearings on those bills. 
Hearings Before the Subcommittee of the Senate Committee on Interstate 
Commerce on S. 3659, 75th Cong., 3rd Sess. p. 5 (1938). | 


Senator McCarran was of a different view and argued in favor 
of uniform depreciation applicable to all carriers. He said: — 
| 
"One of the most important items in the operating 
expenses is the charge for depreciation of flying equipment. 
Experience of the past, not alone in the aviation industry but 
in other public utilities as well, has proventhat solution of 
the depreciation problem'in the rate cases from time to time’ 
is not practicable. Reasonably uniform depreciation rates 
and period for the same or like kinds of equipment must be 
fixed if fair and reasonable rates are to have a sound basis." 
Hearings before the Subcommittee of the Senate Committee 
on Interstate Commerce on S. 3659, 75th Cong., 3rd Sess. 
p. 163 (1938). | 
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into the rates of depreciation charged off by the 
carrier, and if it found them too high, could dis- 
allow the expense. The substitute certainly is 
preferable in this case because the imposition of 
this requirement upon the Authority will only increase : 
the administrative burden of:the Authority and will | 
not increase the effectiveness of its regulation. 
While it is possible to forecast the rate at which 

a railroad car will depreciate, it is utterly impossi- 
ble to do so in the case of aircraft, for aircraft are 
developing so rapidly that they are obsolete and 
cannot be used in competition long before they are 
worn out." 83 Cong. Rec. 6727-6728 (1938). | 


i 
{ 


t 





Despite this appeal by Senator Truman to withhold such authority 
| 
to regulate depreciation, the McCarran Bill (S. 3845) as passed by the 


Senate included a provision granting it. Subsequently, however, ‘House 

and Senate Conferees met to reconcile H.R. 9738 and S. 3845. engtor 
Truman was the third ranking Senate Conferee. Following the abuberations 
of the Conference Committee, the Senate accepted the Truman position 

on the issue of depreciation regulation and the subsequent Senate Bill, 

which ultimately became the Civil Aeronautics Act, withheld tas authority 


8/ 
from the Board. | 


1/ Truman's logic was compelling in 1938. His foresight has heen attested 
by subsequent history. It is just as "impossible" today to forecast exactly 
how long a given aircraft will be economically useful. Predictability, in 
fact, is even less exact in this modern period of swift competitive obsoles- 
cence brought on by a burgeoning aeronautics technology. In all likelihood, 
the unpredictability of aircraft obsolescence will be amaphasines) in the com- 
ing period of change-over to jets. 
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B. When Intending To Authorize Depreciation 
Regulation, Congress Has Always Done 


So Expressly and in Precise Language. : 


Nothing demonstrates more clearly the consistent plactice of 
Congress in granting or withholding authority to regulate depreciation 
than a chronological examination of regulatory statutes. This is especially 
so in the case of transportation regulation. It is unnecessary to recon- 
struct Congressional deliberations of the 19th century when the original 
Interstate Commerce Act was contemplated, since it is unmistakably 
clear that from 1920 on Congress has used specific language whenever it 


- intended to vest regulatory bodies with the power to regulate depreciation. 





As early as 1906 Congress decided that the Interstate Commerce 
Commission should give greater attention to the details of railroad 
accounting and Section 7 of the Hepburn Act = STAT. 593, 49 U.S.C. 
Sect. 20) gave the Commission a substantial measure of control over 
accounting practices. However, Hepburn did not suthocine prescription 
and control of depreciation practices -- practices forming the. gore of 


fiscal judgments, and thus more than fee mere application of accounting 





procedures. . | _ : 7 : 


In 1920 Congress for the first time empowered an administrative 
agency to regulate depreciation ErEchces when it amended the Hepburn Act 
by authorizing -- even commanding -- such regulation in regard to certain 
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9/ 
property and equipment of the railroads. _ 





The next regulatory statute involving accounting practices was 
the Communications Act of 1934 (48 STAT. 1078, 47 U.S.C. Sect. 220) 
which established the Federal Communications Commission and transferred 


jurisdiction over common carriers (telegraph and telephone companies) 





from the Interstate Commerce Commission to the new agency. | That enact- 


ment provides for comprehensive regulation of accounting practices as 


Hepburn had done, and authorizes control of depreciation in language 


similar to the 1920 amendment. 

In 1935 two regulatory acts with sections relative to ——— 
ing were adopted. The Federal Power Act (49 STAT. 855, 16 B.S. Cc. 
Sect. 825(a) ) granted authority to regulate the depreciation iain 

| 


of licensees and public utilities subject to the jurisdiction of the Federal 


9/ The 1920 amendment added a ‘subparagraph to the section: of the statute 
dealing with accounting practices. Depreciation being a usual item of profit 
and loss statements, it is understandable that Congress should have indi- 
cated that section as the appropriate place in the statute to set’ forth the 
new grant of authority. ? 
| 
Nevertheless, it should be reemphasized that while partaking 
of the nature of accounting, depreciation embodies more than a mere 
reporting or recording procedure. Unlike other aspects of accounting, 
the sole purpose of which is to record operating results without distortion, 
depreciation is premised upon and inextricably tied to the preliminary 
exercise of managerial decision on equipment policy. Thus, depreciation 
decisions are pronouncements of business judgment -- "how long can we 
use this equipment?" -- and cannot be arrived at without evaluating such . 
factors as the effectiveness of competitive aircraft and the company's 
ability to secure nee of future fleets. | 
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Power Commission. This was in addition to the authorization to regulate 


accounting. That Act did not require the agency to undertake prescription 





of depreciation. Rather it left the matter to the Commission's discretion. 
| 


Only nineteen days earlier, however, the same Congress saw fit to with- 
hold the same authority from the Interstate Commerce Commission in 


the case of motor carriers. Although Part II of the Interstate Commerce | 
Act (49 STAT. 563, 49 U.S.C. Sect. 320) did empower the Commerce | 
Commission to regulate accounting it withheld authority to prescribe 
depreciation. , 

Again in 1938 Congress adopted two regulatory statutes grant- 
ing authority over accounts and reports. Both the Natural Gas Act (52 ~ 
STAT. 826, 15 U.S.C. Sect. 717) and the Civil Aeronautics Act (52. 

STAT. 1000, 49 U.S.C. Sect. 487) en sections comprehensively 
dealing with accounting practices of natural gas Fae rita and ais eacsiere, 
The Natural Gas Act conferred upon the Power Commission in the case 

of gas companies the same permissive authority to regulate depreciation 


that Congress had previously given it in the case of licensees and public 


utilities in 1935 by adoption of the Power Act. Such authorization was in 
ee Se 


addition to the authorization to regulate accounting. This action ‘was taken 
one day after Congress passed the Civil Aeronautics Act in which it with- 
held authority to regulate depreciation, even though Congress obviously 


was mindful of the problem in connection with both Acts. 





a. = 


The Transportation Act of 1940 (54 STAT. 926, 49 U.S.C. 
Sect. 913) brought inland water carriers under the jurisdiction of the — 
Interstate Commerce Commission. Once again Congress authorized the 
Commission to regulate depreciation practices as well as accounting prac- 
tices. Language identical to the 1920 amendment was used to accomplish 
the Congressional objective. Regulation of inland water carriers under 
Part III of the er Commerce Act (1940), ‘therefore, is similar to 


Part I of that Act (1920), the Communications Act (1934), the Federal Power 





Act (1935) and the Natural Gas Act (1938) in that it includes a paragraph 
authorizing regulation of depreciation practices -- sometimes accompanied 
by command (Part I of the Interstate Commerce Act and the Cobntenniteactena 
Act) and sometimes left to agency discretion (Natural Gas and Federal . 
Power Acts). It differed from the (then) Motor Carrier Act (1935) and 

the Civil Aeronautics Act (1938), in that neither of the latter contained 

a single word regarding the regulation of depreciation practices. 

In addition to subjecting inland water carriers to comprehensive 
regulation, the 1940 statute amended the Motor Carrier Act (Pazt II) by 
adding a paragraph authorizing the prescription of depreciation practices. 
Like the Power Act and Natural Gas Act it was a permissive grant iat . 


authority. 





The most recent regulatory statute dealing with this problem is 


‘Part IV of the Interstate Commerce Act einene freight forwarders within 
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' 
' 
| 


the Commission's regulatory jurisdiction. This statute, ssloptedl fn 1942, 


once more returned to Hepburn and contains no authorization for deprecia- 
10/ 
tion regulation. | 
| 


It is fair to say that no era within modern vecolinciion |b been 
marked by the adoption of more comprehensive regulatory statutes than 
the historic six years beginning with passage of the Motor Carrier Act 
in 1935 and continuing with a series of comparable regulatory statutes 


in divers fields through 1940, at which time Congress returned to the 
Motor Carrier Act and substantially amended it. That period saw motor 


| 
carriers, power utilities, natural gas companies, airlines and inland 
water carriers brought within the purview of federal regulation. | In each 
of these instances the industry concerned was subjected to fairly compre- 


hensive regulation of its accounting practices. However, as we have 

noted, Congress has consistently viewed depreciation practices as a 
| 

separate and distinct concept and -- depending upon the industry involved -- 
| 
| 


10/ Congressional mindfulness that economic problems and their solutions 
differ from industry to industry is also manifest in other areas of regula- 
tion. For example, the Interstate Commerce Commission (41 STAT. 494, 

49 U.S.C. Sect. 20A; 49 STAT. 577, 49 U.S.C. Sect. 314) and the Federal 
Power Commission (49 STAT. 850, 16 U.S.C. Sect. 824C) are empowered 
to regulate in regard to the issuance of securities by rail and motor carriers 
and by licensees and utilities subject to their respective jurisdictions, where- 
as the Board is not so empowered to regulate in the case of airlines. 
Furthermore, the Interstate Commerce Commission is authorized to deter- 
mine and award damages upon proof of a claim against rail or inland water 
carriers ( STAT. , 49U.S.C. Sect. 16; 54 STAT. 940, 49 U.S.C. 
Sect. 908). The Commission, does not enjoy the same power however, in 
the case of motor carriers. Nor is it within the authority over air carriers 
delegated to the Board by the Civil Aeronautics Act.. 
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at times authorized the regulation of depreciation, and at other times 
withheld such authorization. Congress' course of action in these statutes 
reflects a consistent and orderly purpose to enact remedial or promotional 
legislation, depending upon the public interest and the industry's need. 
Nothing is more indicative of Congressional awareness and 
intentional distinctions in these statutes than the continuity in mneibexshites 
of the committees who had stewardship of such legislative programs during 
those formative years. In the Senate, the chairmanship of the Interstate 
and Foreign Commerce Committee during the entire period 1935-1940 
was in Senator Burton K. Wheeler. Of the majority party saacdbbeiniy 
on the Committee, which averaged fourteen, twelve members served con- 
tinuously between 1935 and 1940: Senators Wheeler, Wagner, Barkley, 
Truman, Minton, Ellison Smith, Neely, Dieterich, Longeron, Fred H. 
Brown, Bone, and Donahey. Of the catatlipceribereiie on the Commit- 
tee, which averaged five, three members served continuously during at 
least two of the three Congresses between 1935 and 1940 and one, of them 


11/ 
served | contianously through all three Congresses. See poe II, this brief. 


11/ Similar continuity of membership existed in the House Committee, 
under the chairmanship of Sam Rayburn, beginning with the 74th ‘Congress. 
Of the combined Committee membership, averaging 25, more than one 
half served continuously throughout the period 1935-1940. See Appendix: 
II, this brief. 


| 
| 
| 
| 
i 
| 
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C. Congressional Familiarity With and 
Rejection of Clauses of Clear Import 
Must Be Considered in Construing 
Regulatory Statutes. 

Construction of statutes -- especially comprehensive regulatory 
statutes -- often requires courts to inquire into overall differences in 
Congressional purpose er intent from industry to industry, just as it 
_ demands judicial cognizance of Congress’ familiarity with the established 
statutory language expressive of a particular concept or idea. indeed, 
this Court has recognized and applied such canons in ee the Natural 
Gas Act. 

In Border Pipeline Co. v. Federal Power Snattieetins. 84 App. 
D.C. 142, 171, F.2d 149 (D.C. Cir. 1948) the Power Commission was 
asserting Zesbatietion over matters relating solely to "foreign commerce, as 
arguing that the words "interstate commerce" in the Natural Gas Act 
should be read as including “interstate and foreign commerce." This 
Court went to some length in stressing the familiarity of Congress with 
both the words and concepts of "interstate commerce" and "foreign com- 
merce" noting different usage in a number of other statutes. Moreover, 
this Court was emphatic in pointing out that Congress, Seoues whence “en- 
largement and clarification" must come, is "in frequent session, its 
doors open and its committees available" to those who think “the real intent 


and purpose of a statute is broader than or different from its terms." 


Rejecting the Commission's contention, this Court said: 


| 
\ 
i 
| 
| 
1 
| 


' 
| 
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',..We are asked by the Commission to interpret 
‘interstate commerce' so as to include foreign 
commerce, or to read the statutory definition as 
though it contained the phrase originally included 
but later eliminated by Congress in the legislative 
course of the Act. This we cannot do. We cannot 
write into an Act of Congress a provision which 
Congress affirmatively omitted. . ." 152 F.2d at 
152 (Emphasis added) 





The Board, like the Power Commission, is urging this Court to 


| 
hold that a section of a proposed bill affirmatively omitted by Congress is 


nevertheless present_in the Act -- that the Civil Aeronautics Act be read 
as including authority to regulate depreciation practices, despite the fact 
| 


that Congress struck "from a pending bill a clause of clear import" which 
would have authorized that regulation. This argument disregards not 


only Congressional awareness of the depreciation problem in connection 
with the delegation of similar authority in other Acts and the inference to 
be drawn from its omission in the instant statute, but also the legi slative 
history of the Civil Aeronautics Act, which is clearly demonstiative of 


Congressional intent, after arguments for and against, to eliminate the 
| 
provision authorizing control of depreciation from the bills considered in 


the course of adopting the aeronautical statute. 


D. The Kansas City Case Relied Upon by the | 
District Court Is Not Authority for the 
Proposition That the Hepburn Act of 1906 | 
Granted Authority To Prescribe Depreciation 


Practices. 
| 


| 
In its argument to the District Court the Board placed much 


reliance upon the Kansas City case supra as a judicial pronoucement 





34. 


upholding the authority of the Commerce Commission to adopt regulations 





prescribing railroad depreciation practices under a statute similar to 
section 407 of the Civil Aeronautics Act. From its Siscussted (J.A. 97) 
the District Court appears to have rested its decision upon the same pro- 
position. : 
Appellants submit that to dispose of this lawsuit upon the basis 
of the holding in Kansas City is to misconceive both the holding and the 
import of that case. In that case the Interstate Commerce Commission 
was acting upon authorization conferred by the Hepburn Act of 1906 to 
prescribe the form and manner of railroad accounts and reports; and it 
was acting to prevent the railroad involved from over-stating the book 
value of its capital assets, by requiring that the cost of abandoned road 
beds and other abandoned properties be charged as an expense rather 
than included in the "Additions and Betterments" account (property account) 
as the railroad sought todo. The Court was not asked fora decision on 
the Commission's authority under Hepburn to prescribe depreciation 
practices. The Commission had made no attempt to prescribe the carrier's 
depreciation practices. Even though that question was not pre sented for 
decision, the Supreme Court did express its opinions however, that "the 

| 
railroad company may, if it sees fit, anticipate general depreciation, and 
make provision for them by establishing a reserve for the purpose" (231 
U.S. at 452). The most that was decided by Kansas City is that the author- 


ity to prescribe the form and manner of accounts and reports is a sufficient 


| 
| 
| 





| 
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delegation of Congressional power to subject railroad accounting to regulation 


by the Commission -- of substance as wellas form. This is very different 


from construing Hepburn (and especially the Civil Aeronautics Act) as 
empowering the regulation of depreciation practices (equipment planning 

and fiscal policies). As we have shown above Congress has been ever 
mindful that depreciation practices involve more than diagramning operating 
results, and time and again has treated the two concepts (regulated account - 
ing; and depreciation practices) as separate and distinct in vagilinbory 

acts. It is, therefore, difficult to understand how the lower court could 


| 
have taken Kansas City as dispositive of a proceeding challenging the 
12/ 


Board's authority to prescribe airline depreciation practices. Appellants 


12/ Appellants are not here contesting the Board's authority to require 
that the costs of assets no longer useful for the production of operating 
revenues be charged to expense; nor are they questioning the propriety of 
agency or judicial intervention to prevent the virtual "payment of dividends 
from capital" as was the railroad in Kansas City. See Ripley, Railroad 
Over-Capitalization, 28 QUARTERLY JOURNAL OF ECONOMICS 601, 

602 and 603 (1914). In that article Dr. W. Z. Ripley, Professor of 
Economics, Harvard University, who later chaired the specially appointed 
Committee that studied and reported to Congress on the Consolidation of 
Railroads, makes a detailed analysis of the problem of over-capitalization 
associated with railroad finance during the 1906-1920 era. In'the course 
of such an analysis he posited the Kansas City case in what appellants sub- 
mit is its proper perspective -- a judicial pronouncement that Congress 

in authorizing regulation of the accounting practices of railroads quite 
obviously meant for the Commerce Commission to abate "improper 
manipulation" leading to "augmentation of capitalization without corres- 
ponding investment of new funds." : 

It is also well known that Congress during the 1906-1920 era was 
concerned with the all to prevalent fiscal practices engaged in by some 
railroads of issuing additional stocks and bonds in excess of the fair value 
of their property and without additional investment. In this connection see 
the speech of Senator LaFollette onthe floor of the Senate during the first 
session of the 59th Congress. 40 Cong. Rec. 5712 (1906). 
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submit that it is inaccurate to characterize the Kansas City dictation as 

a comprehensive delineation of agency power pursuant toa statute similar 
to section 407 of the Civil Aeronautics Act. And it is wholly iraproped to 
assert that it upholds such a statute (the Hepburn Act) as an authorization 
to regulate depreciation. But even if it were citable in support of both 
propositions as they relate to Hepburn and the Commission's authority in 
1913, as applied to this case it is of little more than historical ire when 
measured against Congressional action in adopting regulatory statutes 


since 1920. 
I 
Conclusion 


As we have shown above, Congress has been ever mindful of 


differing conditions fromm industry to industry necessitating different 





legislative approaches to depreciation problems. Accordingly, | the power 
to regulate depreciation practices has been extended to some regulatory 
agencies and withheld from others. Congress has always céokbeved 
power to regulate depreciation expressly and in precise language = 
language distinctly different from the type of general accounts language 


found in section 407 of the Civil Aeronautics Act. 





Language similar to section 407 was contained in the, Hepburn 


Act of 1906 and was construed by the Supreme Court in Kansas Gity v. 


U.S., supra in 1913. That decision, however, did not hold that general 
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accounts language constitutes a delegation of authority to regulate deprecia- 


tion practices as the lower court seems to have felt. Indeed, upon fair 





reading, Kansas City points in the opposite direction. 


Moreover, as we have shown, Congress focused on this pre- 


cise problem in 1938 while contemplating the Civil Aeronautics Act and 

affirmatively withheld such authority over depreciation practices from 

the Board. (This Court in Border Pipeline Co. v. Federal icc Com- 

mission, supra held that affirmative omission by Congress of language 

of clear import is controlling in statutory construction of regulatory acts. ) 
Thus the District Court erred in concluding that the Civil 

Aeronautics Act authorizes the Board to regulate airline depreciation 

practices and in granting a summary judgment for appellees. Since it 

is clear that the Board is not empowered to prescribe and regulate the 


depreciation practices of airlines, the order of the District Court should 
| 
be reversed and the regulations complained of declared null and void and 


set aside. 


Respectfully submitted, 
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Sec. 7 


SEC. 20 


| 

| 

2 | 

THE HEPBURN ACT 
(34 Stat. 595 (1906)) 


**x** the Commission may, in its discretion, for the purpose 
of enabling it the better to carry out the purpose of this Act, 
prescribe a period of time within which all common carriers 
subject to the provisions of this Act shall have, as near as 
may be, a uniform system of accounts, and the manner in 
which said accounts shall be kept. | 


*x****The Commission may, in its discretion, prescribe 
the forms of any and all accounts, records, and memoranda 
to be kept by carriers subject to the provisions of this Act, 
including the accounts, records, and memoranda of the move- 
ments of traffic as well as the receipts and expenditures of 
moneys. ! 


TRANSPORTATION ACT OF 1920 


(54 Stat. 1926) 


PART I - 1920 (Railroads) 


| 
(3) The Commission may, in its discretion, for the purpose of 


enabling it the better to carry out the purposes of this part, prescribe a 
uniform system of accounts applicable to any class of carriers: subject 
thereto, and a period of time within which such class shall have such uni- 
form system of accounts, and the manner in which such accounts shall 


be kept. 


| 
(4) The Commission shall, as soon as practicable, prescribe 


for carriers the classes of property for which depreciation charges may 
properly be included under operating expenses, and the rate or rates of 
depreciation which shall be charged with respect to each of such classes 








Transportation Act of 1920 (cont'd) 


of property, classifying the carriers as it may deem proper for this 
purpose. The Commission may, when it deems necessary, modify the 
classes and rates so prescribed. When the Commission shall have exer - 
cised its authority under the foregoing provisions of this paragraph, 
carriers shall not charge to operating expenses any depreciation 

charges on classes of property other than those prescribed by the Com - 
mission, or charge with respect to any class of property a rate of depreci- 
ation other than that prescribed therefor by the Commission, and no 

such carrier shall include under operating expenses any depreciation 
charge in any form whatsoever other than as prescribed by the ycnamatseions 
(As amended in 1920.) 


FEDERAL COMMUNICATIONS ACT OF 1934 


(48 Stat. 1078) 


SEC. 220. Accounts, records, and memoranda; depreciation charges: 
forfeitures and penalties. 


(a) The Commission may, in its discretion, pres¢ribe the 
forms of any and all accounts, records, and memoranda to be kept by 
carriers subject to this chapter, including the accounts, records, and 
memoranda of the movement of traffic, as well as of the receipts and 
expenditures of moneys. ! 

| 

(b) The Commission shall, as soon as practicable, prescribe 
for such carriers the classes of property for which depreciation charges 
may be properly included under operating expenses, and the percentages of 
depreciation which shall be charged with respect to each of such classes 
of property, classifying the carriers as it may deem proper for this 
purpose. The Commission may, when it deems necessary, modify the 
classes and percentages so prescribed. Such carriers shall not, after 
the Commission has prescribed the classes of property for which depreci- 
ation charges may be included, charge to operating expenses any 
depreciation charges on classes of property other than those prescribed 
by the Commission, or after the Commission has prescribed percentages 
of depreciation, charge with respect to any class of property a |percentage 











stn 
Federal Communications Act of 1934 (cont'd) 


of depreciation other than that prescribed therefor by the Commission. 
No such carrier shall in any case include in any form under itis operating 
or other expenses any depreciation or other charge or expenditure 
included elsewhere as a depreciation charge or otherwise under its 
operating or other expenses. | 


THE TRANSPORTATION ACT OF 1935 
(49 Stat. 563) 


PART II - 1935 (Motor Carriers) 


SEC. 204. 
(a) It shall be the duty of the Commission -- 
(1) To regulate common carriers by motor vehicle as provided in this 


part, and to that end the Commission may establish reasonable requirements 
with respect to continuous and adequate service, transportation of baggage 
and express, uniform systems of accounts, records, and reports, pre- 
servation of records, qualifications and maximum hours of service of 
employees, and safety of operation and equipment. | 


(2) To regulate contract carriers by motor vehicle as provided in this 
part, and to that end the Commission may establish reasonable requirements 
with respect to uniform systems of accounts, records, and reports, pre- 
servation of records, qualifications and maximum hours of service of 
employees, and iain! of operation and equipment, 


FEDERAL POWER ACT OF 1935 


(49 Stat. 855) | 
| 
| 
SEC.302a Rates of depreciation; notice to State authorities before fixing. 

(a) The Commission may, after hearing, require licensees and 
public utilities to carry a proper and adequate depreciation account in 
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Federal Power Act of 1935 (cont'd) 


accordance with such rules, regulations, and forms of account as the Com- 
mission may prescribe. The Commission may, from time to time, ascertain 
and determine, and by order fix, the proper and adequate rates of deprecia- 
tion of the several classes of property of each licensee and public utility. 
Each licensee and public utility shall conform its depreciation accounts to 
the rates so ascertained, determined, and fixed. The licensees and public 
utilities subject to the jurisdiction of the Commission shall not charge to 
operating expenses any depreciation charges on classes of property other 
than those prescribed by the Commission, or charge with respect to any 
class of property a percentage of depreciation other than that prescribed 
therefor by the Commission. No such licensee or public utility shall in 

any case include in any form under its operating or other expenses any de- 
preciation or other charge or expenditure included elsewhere as a depre- 
ciation charge or otherwise under its operating or other expenses. Nothing 
in this section shall limit the power of a State commission to determine in 
the exercise of its jurisdiction, with respect to any public utility, the per- 
centage rate of depreciation to be allowed, as to any class of property of 
such public utility, or the composite depreciation rate, for the pepons of 
determining rates or charges. 


CIVIL AERONAUTICS ACT OF 1938 
(52 Stat. 984 and 1000) 


SEC. 205. (a) The Board is empowered to perform such 
acts, to conduct such investigations, to issue and amend such orders, and 
to make and amend such general or special rules, regulations, ‘and pro- 
cedure, pursuant to and consistent with the provisions of this chapter, as 
it shall deem necessary to carry out such provisions and to exercise and 
perform its powers and duties under this chapter. 





SEC. 407. (a) The Authority [Board] is empowered to re- 
quire annual, monthly, periodical, and special reports from any air carrier; 
to prescribe the manner and form in which such reports shall be made; and 
to require from any air carrier specific answers to all questions upon which 
the Authority [Board] may deem information to be necessary. Such reports 
shall be under oath whenever the Authority [Board] so requires, The 
Authority [Board] may also require any air carrier to file with ‘it a true 
copy of each of or any contract, agreement, understanding, or arrange - 
ment, between such air carrier and any other carrier or person, in relation 
to any traffic affected by the provisions of this Act. 
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(d) The Authority [Board] shall prescribe the forms of any 
and all accounts, records, and memoranda to be kept by air carriers, 
including the accounts, records, and memoranda of the movement of 
traffic, as well as of the receipts and expenditures of money, and the 
length of time such accounts, records, and memoranda shall be pre- 
served; and it shall be unlawful for air carriers to keep any accounts, 
records, or memoranda other than those prescribed or approved by the 
Authority [Board]: Provided, That any air carrier may keep additional 
accounts, records, or memoranda if they do not impair the integrity of the 
accounts, records, or memoranda prescribed or approved by the Authority 
[Board] and do not constitute an undue financial burden on suchiair carrier. 


THE NATURAL GAS ACT OF 1938 


52 Stat. 826 


Sec. (9). (a) The Commission may, after hearing, require 
natural-gas companies to carry proper and adequate depreciation and 
amortization accounts in accordance with such rules, regulations, and 
forms of account as the Commission may prescribe. The Commission may 
from time to time ascertain and determine, and by order fix, the proper 
and adequate rates of depreciation and amortization of the several classes 
of property of each natural-gas company used or useful in the production, 
transportation, or sale of natural gas. Each natural-gas company shall 
conform its depreciation and amortization accounts to the rates so ascer- 
tained, determined, and fixed. No natural-gas company subject to the 
jurisdiction of the Commission shall charge to operating expenses any 
depreciation or amortization charges on classes of property other than 
those prescribed by the Commission, or charge with respect to any class 
of property a percentage of depreciation or amortization other than that 
prescribed therefor by the Commission. No such natural-gas icompany shall 
in any case include in any form under its operating or other expenses any 
depreciation, amortization, or other charge or expenditure included 
elsewhere as a depreciation or amortization charge or otherwise under 
its operating or other expenses. Nothing in this section shall/limit the 
power of a State commission to determine in the exercise of its juris- 
diction, with respect to any natural-gas company, the percentage rates of 
depreciation or amortization to be allowed, as to any class of ‘property of 
such natural-gas company, or the composite depreciation or amortization 
rate, for the purpose of determining rates or charges. 





The Natural Gas Act of 1938 (cont'd) 
| 
(b) The Commission, before prescribing any rules'or requirements 
as to accounts, records, or memoranda, or as to depreciation or amortization 
rates, shall notify each State commission having jurisdiction with respect 
to any natural-gas company involved and shall give reasonable opportunity 
to each such commission to present its views and shall receive and con- 
sider such views and recommendations. 


THE TRANSPORTATION ACT OF 1940 
(54 Stat. 927 and 945) 


PART III - 1940 (Water Carriers) 


SEC. 313 ! 


(c) The Commission may, in its discretion, for the purpose of enabling 
it the better to carry out the purposes of this part, prescribe a uniform 
system of accounts applicable to any class of water carriers, and a period 
of time within which such class shall have such iniform system of accounts, 
and the manner in which such accounts shall be kept. 


(d) The Commission shall, as soon as practicable, prescribe for 
water carriers the classes of property for which depreciation charges 
may properly be included under operating expenses, and the rate or rates 
of depreciation which shall be charged with respect to each of such classes 
of property, classifying the carriers as it may deem proper for this pur- 
pose. The Commission may, when it deems necessary, modify 'the classes 
and rates so prescribed. When the Commission shall have exercised its 
authority under the foregoing provisions of this subsection, water carriers 
shall not charge to operating expenses any depreciation charges ion 
classes of property other than those prescribed by the Commission, or 
charge with respect to any class of property a rate of depreciation other 
than that prescribed therefor by the Commission, and no such carrier 
shall in any case include under operating expenses any depreciation charge 
in any form whatsoever other than as prescribed by the Commission. 
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The Transportation Act of 1940 (cont'd) 


AMENDMENT TO PART II (Motor Carriers) 


SEC. 220. 


(c) The Commission may prescribe for motor carriers the classes of 
property for which depreciation charges may properly be included under 
operating expenses, and the rate or rates of depreciation which shall be 
charged with respect to each of such classes of property, classifying the 
carriers as it may deem proper for this purpose. The Commission may, 
when it deems necessary, modify the classes and rates so prescribed. 
When the Commission shall have exercised its authority under the foregoing 
provisions of this subsection, motor carriers shall not charge tio operat - 
ing expenses any depreciation charges on classes of property other than 
those prescribed by the Commission, or charge with respect to any class of 
property a rate of depreciation other than that prescribed therefor by the 
Commission, and no such carrier shall include under operating expenses 
any depreciation charge in any form whatsoever other than as ee 
by the Commission. (As amended in 1940), 





THE TRANSPORTATION ACT OF 1942 
(56 Stat. 294) 


PART IV - 1942 (Freight Forwarders) 
| 


Sec. 412(a) ***The Commission may, in its discretion, for purposes 
of administration of the provisions of this part, prescribe 
a uniform system of accounts applicalbe to freight! forwarders, 
and the period of time within which they shall have such uni- 
form system of accounts, and the manner in which such 
accounts shall be kepts. 


The Commission may, in its discretion, prescribe the forms 
of any and all accounts, records, and memorandaito be 
kept by freight forwarders, with respect to service subject 
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The Transportation Act of 1942 (Part IV) (cont'd) 


to this part, and the length of time such accounts, records 
and memoranda shall be preserved, including the 

accounts, records, and memoranda of the movement of 
traffic, as well as of the receipts and expenditures of 

money; and it shall be unlawful for freight forwarders to 
keep any accounts, books, records, and memoranda 
contrary to any rule, regulation, or order of the ;|Commission 
with respect thereto. 








APPENDIX II 


| 


MEMBERSHIP OF SENATE COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE 


74th Congress, 1935-1936 | 
| 


(D) Burton K. Wheeler, (D) Fred H. Brown (R) Jas. Couvens 
Chairman Homer T. Bone Jeffe H. Metcalf 

Ellison D. Smith Vic Donahey Dan'l O. Hastings 
Robert Wagner Sherman Minton Wallace H. White 
Alben Barkley H. Harry Moore Jas. J. Davis 
W. M. Neely Harry S. Truman 
William Dieterich Elmer A. Benson 
Augustine Lonergon 


' 


75th Congress, 1937-1938 | 


| 
Burton K. Wheeler, (D) Homer T. Bone Wallace H. White 
Chairman Vic Donahey Jas.| J. Davis 
Ellison D. Smith Sherman Minton Warren R. Austin 
Robert Wagner Harry S. Truman , 
Alben Barkley Chas. O. Andrews 
W.M. Neely Ed. C. Johnson 
William Dieterich Harry Schwartz 
Augustine Lonergon Lister Hill 
Fred H. Brown 


| 


76th Congress, 1939-1940 | 


Burton K. Wheeler, (D) Sherman Minton (R) Wallace H. White 

Chairman Harry S. Truman Warren R. Austin 
Ellison D. Smith Chas. O. Andrews _ Charles W. Tobey 
Robert Wagner Ed. C. Johnson Clyde M. Reed 
Alben Barkley Harry Schwartz Chan Gurney 
W.M. Neely Lister Hill Jos. H. Ball 
Homer T. Bone Tom Stewart (Tenn) ! 











APPENDIX II (Cont'd) 


MEMBERSHIP OF HOUSE COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE 


74th Congress, 1935-1936 


Sam Rayburn, (D) Edward A. Kelly (R) JohniG. Cooper 
Chairman Edward A. Kenney CarliE. Mapes 
George Huddleston George G. Sadowski Charles A. Wolverton 
Clarence F. Lea Joseph P. Monaghan James Wolfenden . 
Robert Crosser John A. Martin Pehr G. Holmes - 
Parker Corning Edward C. Eicher Schuyler Merritt 
Alfred L. Bulwinkle Theodore A. Peyser B. Carroll Reece 
Virgil Chapman Thomas J. O'Brien James W. Wadsworth 
Paul H. Maloney David D. Terry 
William P. Cole, Jr. 
Samuel B. Pettengill 


75th Congress, 1937-1938 | 


| 

Clarence F. Lea, (D) John A. Martin (R) Carl E. Mapes 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 





1. Whether the Civil Aeronautics Act confers upon the Civil. 
Aeronautics Board authority to prescribe the depreciation practices 
of air carriers. | ; 

2. Whether the District Court abused its discretion in deny~ 
ing American Airlines‘ motion to amend and supplement a single _ 
complaint filed by it and thirty-nine co-plaintiffs so as to add : 


thereto an additional claim in favor of American alone, where the 


proposed claim presented no factual or legal issues common to the 
joint claim and was, in any event, premature, 
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to become effective on January 1, 1957 (J.A. 7-26, 34-35). ‘In general, the 
purpose of the revision was to establish greater uniformity in accounting 
Shoateent tar aie eaeetere oF Tike Wettare and ecpesdieaness Go sane that 
the accounting methods reflect appropriate charges to the accounting period 
to which they properly relate, thereby insuring accuracy in the reported 
results of operations upon which the Board and the public rely; and to 
guard against double charges as to certain items, 

Appellants filed in the District Court a joint complaint against the 
Board and its members challenging three of the numerous changes in the 


accounting system: (1) establishment of classes of flight equipment spare 
parts and assemblies for which depreciation may and may not be taken; (2) 


establishment of a maintenance reserve for periodic major overhauls of 
airframes (an aircraft other than its engines) and treatment of such re- 
serves as valuation reserves; and (3) the requirement that the cost of an 


overhaul be included in the residual value of aircraft (J.A. 1-6). They 


sought a declaratory judgment that these provisions of the system of ac- 
counts are illegal solely on the grounds that they are beyond statutory 

authority. For the Court's information a description of the disputed re- 
quirenents follows: | | 


1. Flight _equipmen + spare parts and assemblies _ 

To successfully conduct operations, air carriers mst maintain sup- 
plies of spare parts. Certain of these parts are “expendables* which may 
be used only once; othersare *rotsbles® which my be reserviced or re~ _ 
paired and used agein. Moreover, sufficient parts must be maintained to 
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keep the aircraft serviceable until its. retirement. - If the airereft i. 
ich Ra aeRO! Tihs 
spare parts upon retirement are of no value to that carrier's futare - 
operations, and must be sold with the patra einomat lon sharin ts 
disposed of. as, 2% e; . 
Under the former system of accounts, there was. no prokibition against 
maintaining a reserve for anticipated loss on retirement of the various — 
categories of spare parte, including such expendables that the carrier 
| might anticipate would be on hand at the-time of retirement of the sir 
craft. The Board noted, however, that many of the. carriers di fferenti- 
under the old manual of accounts. The new mammal divides spare parts. - 
into two categories, expendables and rotables, and depreciation my be .. 
taken only as to rotables,. . Under the new system, the supply of “ex- 
pendables" is recurrently expended and replaced, ani 1s cerried in the 
sccouate ee ©. vervenk neat at cost 40 the cxeeien. Then a part ts ° 
withdraw from use, it is charged to operating expense, for the accounting 
period involved, Any loss or profit from the sale of ‘expendables on 
hand at the tine of retirenent of the sircraft 1s charged to capital 
loss or gain for the accounting period in which the retirenent cccurs. 
Tie asmures that the costs of expendables are charged to the sccomting 
period to which they relate. Tt further preclules & double charge 
aguinst expense for the same iteas, once to current expense st the tine 
of use of the expendables ani again se a depreciation charge in provid= 


ing against loss on inventory. In this comection, it should be noted 
| 





! 
‘| 


«i = 


that expendables when retired and sold are likely to bring their original 
cost,due to the continuous consumption of available supply, and that 

the supply of expendables generally can be tapered off toward the end of 
ithe tise of tie atboratt type to skdch they relate, and any loss thereon, 
even without reserve provision, is usually small. However, the Board's 
regulations provide that, upon a proper showing of necessity therefor, 

a carrier may be permitted to establish a reserve for anticipated loss 
on the irreducible minimum inventory of expendable parts on hand when 
related aircraft types are retired. 

As to rotables, the new requirements are that such parts be carried 
as operating property and equipment, that they be depreciated, and not 
charged to operating expense when used or retired, Again, this assures 
against a double charge; once to current expense when the part is used 
or retired and again in the form of a depreciation charge. 

All. of these matters are discussed in the Board's opinion in 
ER-210; (S.A. 39-45). | 


2. The maintenance reserve for odic or overhauls 
of airframes 


Under the former manual, the establishing of a reserve for major 
overhaul of aircraft was optional with the carrier, and it was desig- 
= 
nated an operating reserve. Such overhauls as to a particular 





1/ Operating reserves provide for future contingencies but do 
not reflect a decrease in value of any assets and therefore are not 
offset against assets in the balance sheet. Valuation reserves 
reflect a decrease in the value of assets and therefore are offset 


against then. 


sf 





e “Se | 
° , 
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aircraft generally occur at infrequent intervals (beyond one year), and 
the new mammal makes uandatory 2 maintenance reserve for such overhauls, 
subject to waiver by the Board in appropriate cases, ‘The cost of over- 
hauls is to be charged eguinst this accout, ani not to current expense. 
The purpose of the reserve is to inoure that the coste of the overhenls 
are allocated to the accomting periods to which they relate, aiid thisto 
avoid distortion of the operating results of a particular accounting 
period. The requirement that the reserve be a valuation reserve rather 
than an operating one is to insure that the reserve is offeet ageinst 
the assete to which 4t relates, the service value of which is being used 


up and recovered by charges to overhaul expense during the overhaul 


period and again restored through the performance of an overhaul. See - 
the Board's discussion of this point, @-210 (J.A. h5-h8). | 


3. Ther ement that the cost of an o 
be included in the residual value of 





Aircraft are customarily depreciated dom to their *residual 
value »" L-a-, the estimated value at which they may be expected to be 
sold. The establishing of a reserve for major overhauls without cor 
responding provisions relating to residual value for depreciation pur- 
poses would result in a double charge to operating expense, once fer 
the reserve for overhaul (a form of depreciation reserve) and agein for 
regular depreciation. Since the fell loss in value on the cost of an | 


“overhaul is covered by the reserve provision for overhsul there 4s no 


further overhaul cost to be recovered through depreciation, According, 
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the regulation requires that, for depreciation purposes, the residual 
value of an aircraft shall contain the value of a full overhaul, thus 
preventing the cost of the overhaul from being depreciated. 

To illustrate: At the end of the depreciation period the aircraft 
will (1) have just been overhauled, or (2) be in need of an immediate 
overhaul, or (3) be somewhere in between overhaul periods... If it has 
just been overhauled, the maintenance reserve has been charged with 
the expense and is zero. The value of the overhaul is in the aircraft, 
and the carrier may recoup the cost of the overhaul in the selling price 
of the plane. If the aircraft is in need of an overhaul, the selling 
price is less, but the carrier has the cost of the overhaul in its 
maintenance reserve, and hence has already recouped that part of the 
cost of overhaul which the Board's regulations require to be included 
in the residual value. If the aircraft is somewhere in between over- 
haul periods, the ‘cost of an overhaul is in part in the maintenance 
‘reserve account and this part has already been recouped by charges to 
expense and the balance remains in the aircraft and represents a salable 
isset.. 

‘The Board's Office of Carrier Accomts and Statistics, in an inter- 
pretation and implementation of the Uniform System of Accounts and Re- 
ports, issued what may be called a fourth requirement. This was con- 
tained in Standard Practice Letter No. 3, issued on February 7, 1957 
(Jt. 57-69). 


¥ 
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h. Bule to be followed where carrier does not estab- — 

lish maintenance reserve for major _overhsuls 
Carriers which do not use the systen of establishing reserves for 
periodic airfrane or engine maintenance shall inclute in the undepre- 
ciable residual value of-such units 50% of the cost of each periotic 
maintenance operation. 
§ 6 6§ § Z 





Nore than three months prior to ineuance of Stantard Practice Letter 
Wo. 3, sppelless filed a notion to diswiss the complaint or for sumary 
judgnent upon the ground that as a matter of law the Board's power under 
section 107(d) extends to the prescription of air carriers! depreciation 
practices (Jel. 27). Prior to hearing on this motion, but subsequent to 
filing of the complaint, certain other developments took place which 
bear upon American Airlines' separate appeal. 7 : | 

| The Uniform System of Accounts and Reports provided that upon. appro- 
priate showing the Board might waive any of its provisions. On Decen- 
ber 31, 1956, ial aecaiay eeeripmabansnalarieals ar 
sions relating to (a) accounting for flight equipment spare parte and 
assemblies and (b) establishment of a maintenance reserve for airfranes. 
(J.A. 70-71, 87-5h). ‘Subsequently, on February 28, 1957, American's 
spplication for waiver of the airframe maintenance reserve roquirenent 
of the mamal was granted, conditioned upon American's compliance with 


‘the previously mentioned provisions of Standard Practice Letter Ho. 3 


(JA. 95-96). American next petitioned the Board to review the pro- 
Visions of Standard Practice Letter Ho. 3. | 


| 
| 
i 
' 
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Matters stood in this posture on April 16, 1957, when American filed 
in this action a motion seeking leave to amend and supplement the complaint 
in order to set forth the foregoing developments and to seek a judgment 
declaring the depreciation requiranents and Standard Practice Letter No. 
3 illegal as being wmreasonable, arbitrary and an abuse of discretion. 
American's thirty-nine co-plaintiffs did not join in the motion to a | 
or supplement. \ 
The appellees motion to dismiss or for summary judgment was argued 





before the District Court along with American's motion, On June 25, 
1957, the Court filed a memorandum granting the motion for sumary judg- 
ment and denying American's motion for leave to amend and supplement the a 
complaint (J.A. 97). This appeal followed. 


STATUTES INVOLVED 

The provisions of the Civil Aeronautics Act principally involved fee 
are set forth in Appendix A, infra, Pp. 27. -. Other pertinent statu- m< 
tory provisions and regulations are cited in their appropriate place 
in the text. 


| SUMMARY OF ARGUMENT 

The authority granted the Board by section 07(d) of the Civil < 
" depcmentaxe Ast on ty. veoed terms, and comprehends regulation of the 
depreciation practices of air carriers. Long before enactment-of this 
section language in the Interstate Commerce Act identical to that of 
section )07(d) was construed ‘as conferring ‘upon the Interstate Commerce 
Commission power to regulate depreciation practices, Kansas City So, Ry. 


Pia 
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Vv. United States, 231 U.S. k23. slapaigare( wae 
same language in section h07(d) confers the same power. | | 
Wile certain intervening statutes hed provided in specific terms 
for regulation of depreciation practices, Congress, when At passed the 
Civil Aeronautics Act, had the choice of using like specific language 
or of using general language which, as construed by the Suprene Court, 
conferred full power of regulation in this ‘respect. ‘Horeover, to the 
extent that legislative history discloses the reasons for including in 
the intervening statutes specific authority to regulate depreciation — 
practices, the purpose was either to direct exercise of regulatory power 
already possessed, or to make this power sore definite ani specific,’ 
The legislative history of section }07(d) of the Civil Aeronautics © 


Act indicates only that Congress determined not to require the Civil- 


Aeronautics Board to: regulate, as. soon as practicable, the depreciation 
practices of air carriers, A statute which adopts language the moaning 
of which has been Juiicially established is to be given this meaning, 
notwithstanding thet, the bill as passed by one branch of Congress had 
contained language which unmistakably spelled out this meaning, which 
specification the conferees omitted without comenting on the omission, 
Cornell Steamboat Co. v. United States, 321 U.S, 63h. - 

In Wo. 1,193 the District Gourt correctly denied American Air 
Lineet ‘motion for leave to anend and supplenent the complaint. The 
additional clein proffered by American would have been improperly 


joined in the complaint as filed, and accordingly there ws no error 
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in refusing to permit joinder of this claim by way of amendment or sup- 
plement of the complaint. In addition, the proposed claim plainly was 
premature, in that it sought court review of a matter in which adminis- 
trative action has not been completed. 


I,. The Civil Aeronautics Act s_ the Civil 
Section 1,07(a) of the Civil Aeronautics Act, 52 Stat. 1000, 9 
U.S.C. 487(a), provides in part: "The Board shall prescribe the form 
of any and all accounts, records, and mancranda to be kept by air car- 
riers." Grant of this authority enables the Board to require air car- 
riers to maintain accounts which accurately reflect their earnings and 
their assets, and correct information of this kind is of vital impor- 
tance in carrying out the various’ daties imposed upon the Board in the 
Se ee ee Since the statute confers power to pre- 
scribe “all accounts,® and since depreciation is “an inevitable fact 
which no system of accounts ean properly ignore” (Kansas City So, Ry. v. 


- 





2/ These duties include decisions on applications for new route 
authority, fixing of rates, removal of discriminations, approval or 
disapproval of proposed consolidations and mergers, and approval of 
financial aid to carriers. The importance of accurate and readily 
available financial information to performance of these duties is ob- 
vious. GCf.the observatiormin Sharfman, The Interstate Commerce Commis- 
sion, Vole III-A, pp. 69, 71, that ®uithout complete control of accomt- 
ing practices * ¥ # the extensive system of regulation which now prevails 
eg lth ip Mg a1 eg Mi rg gi Ra tha se eel 
trol of accounts was. vested in the Commission by the same statute [the 
, Rectan, Bos SE 0S) POR SEI SE: ae SEED: RINE SL, BURNETT 
rate-making authority." 








7 
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_ United States, 231 U.S. 123, hh8), we oubmit that only very compelling 


reasons would warrant reading into the statute-an implied exception with 
respect to accounts: dealing with depreciation, 6 os” me 

This precise question was decided some 45 years ago in the Kansas 
City Southern case, supra, involving section 20 of: the Interstate con 
merce Act -as: amended by the Hepburn Act of June 29, 1906, - 3k Stat. 593, - 
49 U.S.C. 20(5). .That section provided: that the Interstate a 
Commission “may,;.in-its discretion, prescribe the forms of any ani all 
accounts, records, and memoranda to be kept by carriers” subject to the 
Interstate Commerce Act. It is thus, as the District Court said in the 
instant case (J<A. 97), “practically in pari materia" with section 407(d) 
.of the Civil Aeronautics Act, In Kansas City Southern the Court rejected 
the contention of the railroad that, since what the statute authorised 
was prescription of the *forms® of accoumts, it did not. permit regula- 
tion of the substance, as distinguished from the form, of accounts. 
The Court, in holding that the statute authorised regulation which went 
to substance said: “The very object of a system of accounte is to dis- - 
play the pertinent financial operations of the company, and ttrow Light 
wpon its present condition. If they are truly to do this, the forn mast . 
correspond with the substance." 2310.8. at hhO. Accordingly, when 
Congress enacted section: h07(d) of the Civil Aeronautics Act, it not only: 
used language which, as American Airlines concedes (Br. 1), “could com=. 
prehend authority.to regulate depreciation practices,*® but it also used’ 
the precise. language which.the Supreme Court had interpreted as having i 
this effect. In these circumstances it must be presumed that Congress 
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was aware of the prior judicial interpretation and intended the later stat- 
ute to have the meaning authoritatively established as to the earlier stat- 
ute, United States v. Merriam, 263 U.S. 179, 1873 Cornell Steamboat Co. 
v. United States, 53 F. Supp. 349, 355 (8.D.N.Y.), affirmed 321 U.S. 63h. 
Appellants seek to avoid the controlling effect of Kansas City 
Southern case by contending that the case did not involve regulation of 
depreciation practices, The accounting regulation there attacked re- 
quired railroads to charge as an operating expense the cost (less sal- 
vage) of property abandoned and not replaced, with a corresponding reduc- 
tion in the reilroad's property account. ‘The regulation further providal 
that the Commission might authorize, on the railroads! application, 


establishment of a depreciation reserve to which should be charged the cost 


of abandoned property. See 231 U.S..at.h31. The.Court,in holding that-this 
was a reasonable accounting requirement, said that the railroads con- 
tention that abandoned property should remain in the property account 
rested upon “the umwarrantable assumption that all capital expenditures 
result in permanent accretions to the property of the company®; that 
thereby the inevitable fact of depreciation was ignored; and that it 
would be difficult to imagine *[a] more complete depreciation than that 
which is represented by a part of the original plant that through - 
destruction or obsolescence has actually perished as useful property.* 
Id., at 47-48. Thus, contrary to American Airlines! contention, the. 
Supreme Court viewed the attacked accounting requirement as one which 
dealt with the proper recording of a dissipation of property values the 
equivalent of depreciation. 





az -b- | : 
*% ! 
Moreover, the present significance of the Kansas City Souther deci~ 
_ sion is not dependent upon whether the accounting requirenent there up- 
= held regulated depreciation as such. The significance of the decision 
y lies in the fact that the statute was held to confer power to presoribe 
> accounting rules which control determination of income, There ébviously 
“i has been much refinenent and develoyment of accourting theory since 1913. 
Such refinenent and developnent does not change the basic principle 
established by Kansas City Southern, that the statutory language there 
construed authorised prescription of accounting roles governing incone 
determination. This principle is not affected by the label attached to 
labelled depreciation, property-abanionment lose, or otherwise labeled is 
Hot only has the very language of h07(d) been held to confer the’ 
power which appellants contend that it fails to grant, but this power. 
has the support of long-continued, consistent administrative conptarac- 
tion almost from the date of the enactment of the Civil aeronautics Act 
of 1938. One of the first official acte of the Civil Aeronautics Author 





ity, the Board! s predecessor, was the promulgation of Regulation 107-D-1 
on October 12, 1938, pursuant to section 07(d) of the Act. 3 PR. 27h. 
This regulation required every carrier engaged in regularly scheduled 
interstate transportation within the United States to keep its accomts 

in accordance with the Uniform System of Accounts previously issued by 

the Post Office Departnent and prescribed by 4 for use by danestic sts~ 
mail carriers. This Uniform Systen of Accounts, issued under the authority 
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of section 10 of the Airmail Act of 193k, 9 Stat. 61), prescribed in 
section 38(c) a classification of property as between that “subject to 
depreciation® and that "not subject to depreciation.” 

The control over depreciation which the Board's predecessor thus 
exercised more than 19 years ago has never since been abandoned, nor have 
the carriers affected ever questioned this exercise of power, Since the 
question here is the Board's statutory power to regulate depreciation, 
it is immaterial that the Board is now making a more detailed and elab- 
orate use of its power than heretofore. The present cases therefore come 
within the principle that when the meaning of a statute is indefinite or 
Goubtful, “administrative practice, consistent and generally unchallenged, 
will not be overturned except for very cogent reasons," and that such 
practice “has peculiar weight when it involves a contemporaneous con- 
struction of a statute by the men charged with the responsibility of 
setting its machinery in motion." Norwegian Nitrogen Products Co. Vv. 
United States, 288 U.S, 29h, 315. 


A, Grant in other statutes of specific authority to regulate 
depr tion does not establish Hat depreciation accounts 
‘ are excluded from the grant of r over “all accounts® 






Appellants stress the fact that a later amemiment to the Interstate 
Commerce Act, and various other regulatory statutes subsequently enacted, 
specifically authorize regulation of depreciation. ‘They contend that 
this legislation indicates that Congress did not deem that the language 
of the Hepburn Act, which was incorporated in section }07(d) of the 


ST 
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Civil Aeronautics Act, grants power to regulate depreciation, We submit 
that this inference is not warranted, | 4 


Amendment of Interstate Commerce Act. The Transportation Act of 1920, 
1 Stat. 456, 49 U.S.C. 1 et seg., which amended the Interstate Commerce 





Act in various respects, retained in section 20(5) the language of the 
Hepburn Act, and added a new provision as subsection ()) of section 20 
which reads, so far as pertinent, as follows: : 
| 
"The Commission shall, as soon as practicable, prescribe 
for the carriers the classes of property for which depre- | 
ciation charges may properly be included under operating | 
expenses, and the rate or rates of depreciation which shall 
be charged with respect to each of such classes of property, 
classifying the carriers as it may deem proper for this 
purpose, * * *®# 3/ | 
It is to be noted that whereas the Hepburn Act merely gave the Com- 
mission discretionary authority to prescribe accounts -- "may, in its 
discretion, prescribe,* -- the new provision is mandatory -=- the Commis— 
sion "shall, as soon as practicable, prescribe" the classes of property 
to be depreciated and the applicable depreciation rates. Legislative 
history shows that the purpose of the new provision was, not to clothe 
the Commission with power not already possessed, but to make mandatory 
exercise of its existing power with respect to depreciation, __ 
From 1907 onward the Commission had required railroads to depre- 
clate certain properties but it had never established a wiform system 


of depreciation accounting, At the hearings preceding enactment of 


| 
3/ M1 Stat. 493, 49 U.8.C. 20(k). | | 
“L/’ Belephone and Railroad Depreciation Charges, 177 I.C.C. 351, 360. 
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of the 1920 statute, the Interstate Commerce Commission submitted to the 
Senate Committee on Interstate Commerce a memorandum which made no ref- 
erence to depreciation accounting, but Commissioner Woolley in a separate 
statement said that “the carriers should be required to set aside fixed 
portions of their gross anmal incomes for depreciation, the percentage 
to be determined in each case by the Commission.® Another commissioner 
said in this connection that the Commission's memorandum did not refer 

to reserves or charges for depreciation because *we cannot see that there 
is any occasion for any further legislation on that subject,* and he un- 


ees ee ee ee eee Ds ee eee 


uniform rules for depreciation. Subsequently Senator Winslow expressed 
concern that the Commission's failure fully to regulate depreciation had 
resulted in thoroughly inadequate and disparate depreciation accounting 
practices on the part of the railroads, and Commissioner Clark admitted 
that the matter of depreciation “has not been given the attention which 
we now see it ought to have been given * * * ,* The chairman of the 
House Committee on Interstate and Foreign Comerce stated: “There is no 


8/ 
lack of power in the commission now over the matter of depreciation." 


S/ Senate Hearings on Extension of Tenure of Government Control of 
Railroads, 65 Cong., 3d Sess., p. 238. 


& Ide, at p. 2h0. 


8/ House Hearings on the Retarn of Railroads to Private Ownership, 
66 Cong., lst Sess., Pe 989. 
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Other regulatory statutes, Appellants also contend that, because 
certain other statutes have specifically conferred power to regulate de- 
preciation, the absence of like specification in the Civil Aeronautics 
Act shows a Congressional intent to withhold this power from the Board. 
We submit that here, as in Scripps-Howard Radio v. Federal : cations 
Commission, 316 U.S. 4, 11, power is not to be deemed denied merely be=- 
cause one statutory provision fails to contain a specific grant thereof, 
found in another statutory provision. ‘In Scripps-Howard the Court held 
that grant of a given power in one section of a statute and omission of 
such grant in another like section does not establish a Congressional 
intent to withhold this power. *The search for significance in the silence 
of Congress is too often the pursuit of a mirage.* 316 U.S. at i. 

Certain of the statutes cited by appellants are virtually identical 
with sections 20(k) and (5) of the Interstate Commerce Act as amended 


in 1920, that is, they contain a general grant of discretionary authority 


in the language of the Hepburn Act and, in addition, a mandate to estab- 
lish "as soon as practicable” the classes of depreciable property and 
applicable rates of depreciation, In these statutes, as in the case of 
the Interstate Commerce Act as amended, the mandate to deal with depre- 
ciation accounts does not imply that power to prescribe these accounts 


was not conferred by the provision authorizing the regulatory agency to 
| 
prescribe, "in its discretion,® all accounts of those subject to| the act, 


Federal Commmications Act, Sec. 220(a), (b), 48 Stat, 1078, 
4? U.S.C. 220(a), (b); Interstate Commerce Act, Sec. 313(d), Ce), i 
Stat. Mb, 49 U.S.C. 913(d), Ce). 
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In certain other statutes the regulatory agency has been granted dis- 
cretionary authority to prescribe accounts, both’in general terms and 
10 


specifically as to depreciation. The only pertinent legislative his- 
tory which we have found relates to section 220 of the Interstate Commerce 
Act. Section 220, as originally enacted by the Motor Carrier Act of 1935, 
h9 Stat. 563, contained the same language written into section 20 of the 
Interstate Commerce Act by the Hepburn Act. See 9 U.S.C. 320(d). Sec- 
tion 2) of the Transportation Act of 190, 5) Stat. 926, amended the sec- 
tion in numerous respects, including addition of a subsection providing 
that the Commission “may prescribe” for motor carriers the classes of prop- 
erty which may be depreciated and the rate or rates of depreciation to be 
charged for each class of depreciable property. See 9 U.S.C. 320(c). 

The Conference Report on S. 2009, which became the 1910 Act, states that 
the substitute for section 220 retained the provisions of the section au- 
thorizing the Commission to prescribe the forms of accounts to be kept 

by motor carriers, H. Rep. No. 2832, 76th Cong., 3rd Sess., p. 80. It 
further states that the amended section authorized the Commission to re- 
quire amnual and other reports from lessors of motor carriers, and ta 
inspect and copy the accounts and records both of such lessors and of 
those controlling, controlled by, or under control with a motor carrier 
(ibid). The report then states: 


10/ Interstate Commerce Act, Sec. 220(c), (d), 49 Stat. 563 as 
amended by 5 Stat. 927, 49 U.S.C. 320(c), (d); Federal Power Act of 1935, 
Sec... 301 (a) and! 302d), 89 Stat. 854, 16 U.S.C. 825(a), 825a(a); Natural 
Gas Act; Sec. 8(a) and 9(a), 52 Stat. 825, 15 U.S.C. 717g(a), 717h(a). 
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“Certain other changes are made in the amended section with 
respect to accounts, records, and reports in order to make: 
the requirements thereof more definite and specific. ! 

Since the Conference Report made no reference to a change in the Com- 
mission's authority over depreciation accounts, the additional provision 
relating to these accounts necessarily was among the “other changes* 
stated as having been made in order to render the requirements of sec= 
tion 220 “more definite and specific.* In other words, this sinentimaet 
was regarded as, net a grant of new authority, but a clarification of 
existing authority. | 

Similarly, when Congress incorporated a specific depreciation ac- 
counting provision in the Federal Power Act and in the Natural Gas Act, 
it may have deemed this a desirable, though not essential, specification 
of authority. The instant proceedings illustrate the advantage of pre- 
cise specification. | 

B, The 1 lative of section 107(d) of the 


Civil Aeronautics Act does not show that Congress 
intended to withhold to re te depreciation 


The bill which became the Civil Aeronautics Act, $.3815, 75th Cong., 


3rd Sess., contained, as passed by the Senate, both the general language 
of the Hepburn Act granting discretionary authority to prescribe the 





forms of all accounts, and the mandatory provision later adopted as sec- 
tion 20() of the Interstate Commerce Act, that the Board "shall, as 

soon as practicable, prescribe® classes of depreciable property and appli- 
cable depreciation rates. The bill passed by the House (H.R. 9738) con=- 
tained only the former provision, and conferees accepted the House bill 


in this respect. | 
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When S, 3645 was before the Senate, Senator Truman, in urging elin- 
ination of the mandate to prescribe depreciation charges said that 
‘imposition of this requirement upon the authority [Board] will only 


increase the administrative burden of the authority {Board] and will not 


increase the effectiveness of its regulation.* 83 Cong. Rec. 6728, He 
also observed that it is impossible to forecast the depreciation for 
aircraft because they are developing so rapidly that they become obso- 
lete long before they are worn out. Ibid. 

Since the statute as enacted contains language which the Supreme 
Court had construed as conferring authority to prescribe accounts which 
substantively determine income and assets, omission of a provision direct- 
ing the regulatory agency to prescribe depreciation rates and charges as 
soon as practicable signifies no more than that Congress intended to leave 
such prescription to the discretion of the agency. The fact that the 
Conference Report states that section 07 of the bill as approved by the 
conferees and the corresponding section of the Senate bill “contain sub- 
stantially similar provisions® (H.Rep. 2635, 75th Cong., 3rd Sess., p. 

73) shows that Congress did not intend the major departare from the Senate 
bill which would have resulted from withholding from the regulatory 


| L/ 
agency all power to prescribe depreciation accounting requirements. 


11/ Moreover, it is pertinent to note that the Senate rejected 
Mr. Truman's arguments. Even assuming that he would have opposed a 
permissive provision regarding depreciation accounting, it is sheer ; 
speculation to infer from their silence that it was his view which prompted 
the Senate and the House conferees to eliminate the Senate's mandatory 
version. . 





The various factors upon which appellants rely for a restricted con- 


struction of section 107(d) were strikingly paralleled in Cornell Steam- 
boat Co, v. United States, 321 U.S. 63h. Part III of the Interstate 
Commerce Act providing for regulation of water carriers, incorporated 

in the Act by the Transportation Act, 190, defined interstate commerce 
as used in Part ITI as meaning transportation wholly by water from one 
place in a State to a place in any other State" (Sec. 302(4)(1), 5h 
Stat. 930, 49 U.8.C. 902 (4)(1)). The Court, in holding that this defini- 
tion covered transportation starting and ending in one State after inter- 
mediate passage through a second State, relied on the fact that this had 
been the construction placed upon practically identical language in 

Part I of the Act governing regulation of railroads. The Court reached 
this conclusion notwithstanding that (1) when Congress in 1935 enacted 
Part IL of the Act dealing with regulation of motor carriers, it had de- 
fined the transportation subject to regulation as commerce between any 
place in a State and any place in another State or between places in the 
same State through another State™ (Sec. 203(a)(10), 9 Stat. Shh, 9 
U.S.C. 303(a)(10)); (2) that the bill which became the Transportation 
Act, 190, as it passed the Seante, contained this definition of inter- 
state coumerces and (3) that the House, in deleting this definition, 
chose to incorporate in Part III a definition which, at least on| its 
face, was more restrictive, See Mr. Justice Frankfurter's dissent in 


Cornell Steamboat, 321 U.S. at 6h, 646, 


Appellants rely on the statement in Border Pipe Line Co. v. Federal 
Power Commission, 171 F, 2d 149, 152 (C.A.D.C.), that a court “carmot 
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write into an act of Congress a provision which Congress affirmatively 
omitted.” But here the statutory words, as they previously had been 
judicially construed, conferred upon the Board power to prescribe depre- 
ciation accounting, and Congress “omitted" nothing more than a direction 
té the Board to exercise this power. At the most, there was omitted, 

as in Cornell Steamboat, a more definite and specific declaration of 
the statutory grant ef power, And in the present case at least, such 
specification might have been construed as defining the limits ef the 
Beard’ s power, with the result that, by this specification, the Board's 
power as to depreciation accounting might have been narrower than if . 
the general grant of power to prescribe all accounts of air carriers 
had steed alone, 


II, The District Court correctly refused to permit 
American to amend or supplement the complaint 


This case was instituted by the filing of a joint complaint by 
American and 36 other air carriers (with which three others later 
jeined) attacking certain depreciation requirements prescribed by the 
Board upon the ground that it lacked statutory authority te impose 
these requirements. Five months after the appellees had filed a 
motion to dismiss or fer summary judgment, American filed a motion 


| 12/ 
for leave to "amend and supplement® what it terms *its" complaint. 


The basis of the preposed new claim, in which none ef American's 


12/ Technically the motion was to supplement the complaint since 
it sought to inject an issue growing out of facts appearing subsequent 
te the filing of the complaint. Texarkana v. Texas, 306 U.S. 188, 203. 
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| 
39 co-plaintiffs joined, was that the Board's depreciation requirenente 
were, a8 applied to American, unreasonable, The District Court denied 
the motion upon two grounds; first, that "the complaint is a consoli- 
dated one to which American Airlines seeks to add by virtue of its : 
alleged subsequent relation with the Board and, second, that nit is 
premature” (J,.A. 97). | 
As to the first ground of decision, it is obvious that if Aneri- 
can's proposed new claim could not have been preperly joined te the 
claim made in the original complaint, the Court did not err in refusing 
to permit American to effect such a joinder through the medium of a 
motion to supplement the original complaint. We proceed. to show that 
eriginal joinder would not have been permissible. : 
- A claim in favor of A and B against X may not be joined with e 


claim solely in favor of A against X unless the joint claim and the 





individual claim meet the requirements of Rule 20 of the Federal Rules 
ef Civil Procedure, i.e., unless the claims involve a common question 
of law or fact. 3 Moore's Federal Practice (2d Ed.) 1811-1812. S 
also Federal Housing Administrator v. Christianson, 28 F. Supp. 19 
(D. Comn.). In the instant case, the joint claim was that the Board 
acted ultra vires in prescribing the attacked depreciation require- 
ments, The claim therefore raised no factual issue, and the legal 
issue raised, the scope of the Board's sutharliy under section hora) 
of the saan Aeronautics hers has no “element common with Americant 8 
proposed new claim -= whether the peculiarities of Americant s opera 
tions are such that spplicaticn to it of the disputed. depreciation 
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requirements would be so inconsistent with correct accounting principles 
as to be unreasonable or arbitrary. It fellows that the joint claim and 
American's proferred new claim involved no common question of law or 
fact, and therefore could net have been preperly joined in the eriginal 
complaint. 

The District Court's second ground for refusal te supplement or 
amend, that the claim sought to be presented was premature, likewise 
is correct. As stated in American brief (pp. h, 31), the Board's 
regulations provide that upen request ef an air carrier the Beard, in 
appropriate cases, will waive the prescribed depreciation practices; 
American had requested waiver of the requirements ef which it complained; 
and the Beard had not finally disposed of these requests. In substance, 
American's clain was that the contested depreciation requirements would 
be umreasonable if applied to American, American's motion thus repre- 
sented an attempt to have the cout pass upon the reasonableness of 
rules which, as a result ef pending administrative preceedings, might 
never be applied to American. Its preposed claim, we submit, clearly 
was cies er 

American contends that sectien 10(c) ef the Administrative Prece- 
dare Act, 60 Stat. 2h3, 5 U.S.C. 1009(c), makes its preferred new claim 
judicially reviewable. The section, in authorizing judicial review of 





13/ In the District Court American virtually conceded the hypo- 
thetical character of its new claim, The memorandum in support of its 
motion stated (p. h): *It is recognized that it may be premature for 
the Court te consider® the new claim. The memorandum further said that 
if American's waiver request "were denied,*® American “would urge® that 
the regulations are unreasonable as applied to it. 


; - fe ts yy 
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*final® agency actien, prevides that agency action otherwise final shall 
be final for the purposes of the section whether or. not there bas been 
presented or determined an application for *any form ef reconsideration," 
American centends that it cemes within section 10(c) because the waiver 
requests autherised by the Beard! s regulations "are nothing : mere | than 
forms of pecensideration® of the Board's depreciation rules, See Ameri- 
can = 30-32. , ; 

We subait that a aver request is not, in form or in substance, 


an application fer reconsideration of the depreciation rules proml- 
gated by the Beard, The waiver precedure merely affords individual 
eerdene eppor tunity te establish that the peculiarities ef a. particu- 
aa carriert 8 opuretians or other unusual circumstances warrant de 
parture fron the Beard*s depreciation rules where alternative accounting 
procedure would pertray operating results substantially equivalent as 
between air carriers. The very premise ef the authorized waiver 
applications is that the Beard's depreciation requirements remain in 
effect. In no sense are the wiver sia applications for repen- 
sideration of the Beard's depreciation rules. 


In summary, American! s challenge te denial of its motion to amend 





or supplement fails, both because the motion sought to inject a clain 





1/ American, in its waiver applications, urged that while the 
prescribed depreciation rules may be appropriate fer some carriers, 
the peculiarities ef American's business made the rules unduly bur- 
are: bg and actually disterted its true financial picture | 

J A. 70-9 e : 
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which could not properly be joined in the main action and because the 
claim, in itself, wes premature, 


CONCLUSION 


The judgment of the District Court should be affirmed, 


JOHN H, WANNER, © 
Associate General Counsel, 


O. D. OZMENT, 
Assistant General Counsel, 
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ROBERT L, TOOMEY, 


Attorney, 
Civil Aeronautics Board. 
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Department of Justice, 
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APPENDIX A | 
The pertinent provisions of the Civil Aeronautics Act of 1938 





(S52 Stat. 973, as amended, 49 U.S.C. 01 et seq.), are as follows: 


TITLE IV - ATR CARRIER ECONOMIC REGULATION 
% * * 
ACCOUNTS, RECORDS, AND REPORTS 


Filing of Reports 


Sec. 07 [52 Stat. 1000, 9 U.S.C. 187] (a) ‘The Board 
is empowered to require annual, monthly, periodical, and | 
special reports from any air carrier; to prescribe the | 
manner and form in which such reports shall be made; and 
to require from any air carrier specific answers to all 
questions upon which the Board may deem information to be 
necessary. ‘Such'reports shall be under oath whenever the 
Board so requires, The Board may also require any air car- 
rier to file with it a true copy of each or any contract, | 
agreement, understanding, or arrangement, between such air | 
carrier and any other carrier or person, in relation to any 
traffic affected by the provisions of this Act. 


rw (b) (ce) [Disclosure of Stock Ownership] 
7 Form of Accounts 


(a) The Board shall prescribe the forms of any and all | 
accounts, records, and memoranda to be kept by air carriers, 
including the accounts, records, and memoranda of the movement 
of traffic, as well as of the receipts and expenditures of | 
money, and the length of time such accounts, records, and | 
memoranda shall be preserved; and it shall be wmlawful for air 
} carriers to keep any accounts, records, or memoranda other | 
* than those prescribed or approved by the Boards Provided, That 
‘any air carrier may keep additional accomts, records, oF or memo-= 
randa if they do not impair the integrity of the accounts, rec- 
ords, or memoranda prescribed or approved by the Board and do 
not constitute an undue financial burden on such air carrier. 


(e) [Inspection of Accounts and Property] ! 
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APPELLEES HAVE NOT SHOWN THAT SECTION | 
407(d) OF THE CIVIL AERONAUTICS ACT © 
GRANTS THE BOARD AUTHORITY TO REGULATE 
DEPRECIATION PRACTICES OF AIR CARRIERS : . 


Appellees agree that Section 407(d) of the Civil Aeronautics heen 


ad Be ee 
wis 8 


‘upon which they rely for authority to prescribe depreciation practices of 


a aro) Pet ee PE Se be 
Lee eae, i wo ee ees ee ne ie 
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air carriers, is deficient. Thus, in referring to provisions of the Federal 





Power Act and the Natural Gas Act which clearly grant the Federal Power 
Commission authority over depreciation practices appellees say: “The 
instant proceedings illustrate the advantage of precise specification." 
(Brief, p. 19) And again, in commenting on Section 407(d), they say: "At 
the most, there was omitted, . . . a more definite and specific declaration 
of the statutory grant of power." (Brief, p. 22) The Question for resolution 
is whether this admitted deficiency in the language contained in Section 
407(d) - as regards authority over depreciation practices - should be 
attributed to care, or casualness, on the part of Congress. : 

Where Congress has intended to authorize an administrative 
agency to prescribe depreciation practices for the industry it valetiadi 8, 
it has consistently employed specific language to accomplish that purpose; 

| 

general "accounts" language similar to that found in Section 407(d) has 
not been considered significant. The failure of Congress to iste a 
specific declaration in the Civil Aeronautics Act reflects an intelation to 
withhold such authority from the Civil Aeronautics Board. These con- 
clusions are borne out by the analysis made in appellant Arnica main 
brief of regulatory statutes comparable to the Aeronautics Act (pp. 17-20, 
36-41) and by the legislative history of that ‘statute itself, which discloses 


that Congress considered and rejected a provision that would have author - 


ized the Board to prescribe depreciation practices (pp. 20-26). ! 
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1. Appellees‘ contrary contention that general language such 





as that found in Section 407(d) of the Aeronautics Act carries authority 
to regulate depreciation practices rests in large part ona suggested 
interpretation of a provision in the Transportation Act of 1920 which 
amended the Interstate Commerce Act by specifically echpowering the 
Commerce Commission to undertake such regulation. Appellees main- 
tain that the language granting such power merely formalized existing 
authority already held by the Commission. ! 
Regardless, however, of what the purpose of the 1920 amend - 
ment was -- formal only, or in fact a grant of new powers -- later regu- 
latory statutes have consistently distinguished between authority to pre- 
scribe general-'“accounts" and authority to prescribe depreciation practices. 
| 
Accordingly, appellees' argument establishes at best that perhaps the 
1920 language affecting depreciation was only a formal restatement of 
a power already held by the Commerce Commission under the Hepburn 
Act's general "accounts" language. But the continued use of separate 
and distinct language to describe the power of other agencies over depreci- 
ation practices (and of the Cammerce Commission in non-railroad areas) 
must mean that, at least in later regulatory statutes, Congress intended 
this specific language to grant powers not already included in the general 
"accounts" language these statutes also contain. 


Appellees have thus not explained in their brief why, year after 


year and in statute after statute, Congress employed such lengthy and 
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| 
detailed language when it wished to empower an administrative agency 
to regulate depreciation practices. The explanation would appear to be 
that when such language was not included in a statute Congress did not. 


intend to grant the power. | | 





It is no answer to argue, as appellees do, that Congress “was 
aware of the prior judicial interpretation" of the general "accounts" language 
as authorizing such regulation (Brief, pp. 12, 21). The only “prior judicial 
interpretation" upon which Congress could have relied was the single 
decision of the Supreme Court in the Kansas C case. The scope of 


the Court's opinion in that case is at best unclear and in all probability 





the decision does not il the view ems the general "accounts" language 
grants a power over depréétation practices. Moreover, there is no 
evidence that the decision was ever called to the attention of Congress 
or its committees in connection with the enactment of any of the many 
regulatory statutes passed after the decision was rendered. It can hardly 
be said, therefore, that in enacting either the Civil Aeronautics Act or 
other regulatory statutes Congress was "aware" that the general “accounts” 
language carried the broad power appellees have sought to read inte it. 

In these circumstances, appellees' reliance upon such decisions 
as Cornell Steamboat Co. v. United States, 321 U.S. 634 (1944), to 

: | 


‘ | 
support the’ enlargement of their statutory powers is appropriate. 


1 
| 


*/ Kansas City So. Ry. Co. v. United States,231 U.S. 423 (1913). 











_" 


In that case the Supreme Court upheld a broad construction of a definition es 


of the term "interstate commerce" in the Water Carrier Act (54 Stat. 930, 7 pe 
49 U.S.C. §902 (i) (I) ) beceusc wamsreus-biher judicial interpretations 

of similar definitions - in other statutes regulating transportation had so. 
construed the term. From this the Court concluded that Congress must 

have intended to enact a definition which would be construed as it must have 
known its earlier legislation had been. The present proceeding, in contrast, * 
involves the interpretation of statutory terms enacted by Congress with 

a background of no prior clear judicial interpretation and, in fact, in a. 
legislative context provided by the passage of other regulatory statutes which. 
suggests that only a limited grant of power was intended. : 

Nor can appellees avoid the effect of the glee different 

and separate language Congress has used in granting power over a degeedl.. | 
ation practices by contending that in each case such Seacehacedly made 7 
“mandatory or “more definite and specific" the use of a rowiek already held : | 
by an agency (Brief, pp. 15, 19). Congress understood the distinction 

between requiring that an existing power be used and granting 4 new and 
separate power. The various statutes which authorize regulation of 

a ocemaarr” cei by different agencies use such arr as "may 


y “shall, as soon as practicable, prescribe," and. “may, - oe 


*/ Motor Carrier Act, 54 Stat. 927, 49 U.S.C. §320(c). | 
*x/ Interstate Commerce Act (1920 Amendment), 41 Stat. 493, 49 U. s.c : 
§20(4); Water Carrier Act, 54 Stat. 945, 49 U.S.C. §913(d); Federal Com- 
munications Act, 48 Stat. 1078, 47 U.S.C. §220(b). 








wibin : 
x / | | 
after hearing, require." Although such phrases vary one from the other 


in the exact words used by each, they all express in commen the legislative 
: ‘ | 
purpose to grant a power that permits the administrative agency receiving — 
it to exercise a degree of discretion in its use. No form of this language 
treating power over depreciation appears in the Civil Aeronautics Act and 
its absence -- indeed, its specific rejection by Congress as demonstrated 
in appellant's main brief -- can only mean that no such h authority was intended 


to be granted. _ | 





Consistent with their overall argument, appellees maintain that 
a 1940 amendment adding a section to the Motor Carrier Act of 1935, 
authorizing the Commerce Commission to regulate the depreciation practices 
of motor carriers, was "not a grant of new authority, but a se Rear 


existing authority" (Brief, p. 19). They attempt to ptiiotias the signifi - 





cance of this action by citing the following from the legislative aaoey of 


the section amending the Motor Carrier Act: 


| 
| 


/ Federal Power Act, 49 Stat. 855 16 U.S.C. §825a(a); Natural Gas Act, 
52. Stat. 826, 15 U.S.C. §717h(a). | 

**/ Appellees' reference to Scripps-Howard Radio, Inc. v. Federal 
Cammunications Commission, 316 U.S. 4, 11 (1942), is, like their citation 
of Cornell Steamboat, supra, also inapposite. In Scripps- -Howard the 
Supreme Court upheld the power of a court of appeals to "stay" orders of 
an administrative agency under one section of a regulatory statute because 
such a "stay" power was clearly contained in the immediately preceding 
section of the same statute which dealt with other types of orders. Here, 
by contrast, appellees seek to uphold their power not by reference to _ 
other portions of their own regulatory statute, but by relying upon language 
in entirely different legislation enacted many years previously. They do 
so, moreover, inthe face of specific additional language in other statutes 
granting the authority they seek to exercise, although that language is 
absent from their own regulatory statute. ; 








"Certain other changes are made in the amended section 
with respect to accounts, records, and reports in order 
to make the requirements thereof more definite and | 
specific." H.R. Rep. No. 2832, 76th Cong. 3d Sess., 
p. 80, reprinted in 86 Cong. Rec. 10170. 





It cannot be concluded from this language alone that Congress 


was not granting a further power to the Commerce Commission. It is 

true that the grant of authority to regulate depreciation may have been con- 
sidered by Congress as a technical sndtttie, but its desire to amend the 
Motor Carrier Act with the language it traditionally employed in grant- 

ing the power dpinhive, as in the Federal Power and Natural Gas 


Acts, indicates that it considered the amendment necessary. The use of 





the words "more definite and specific" is, in this context, no indication 
that no further grant of power was intended. ! 
Moreover, at the same time it amended the Motor Carrier 


Act in this respect, Congress also passed a separate depreciation section 





for the Water Carrier Act, a statute that was then being first enacted. 





As to the depreciation provision of this statute, the same legislative report 


to which appellees refer for their "more definite and specific" language 


states: 


"The Commission is authorized in its discretion to | 
prescribe a uniform system of accounts applicable | 
to any class of water carriers and the period of time 
within which such class shall have such uniform | 
system. The amended section authorizes the Commission 


to prescribe for water carriers the classes of property 


for which depreciation charges may be included and | 
the rates of d eciation. The Commission may also 


escribe the forms of accounts, records, and memo- 
randa to be kept by a lessor." Ibid., reprinted in 8p 
Cong. Rec. 10173 (Emphasis added. ) 














ad 
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This language clearly indicates that, in enacting the Water Carrier Act 
contemporaneously with its amending the Motor Carrier Act, Ctingress 
treated the question of power over depreciation practices and power to 
prescribe "accounts" generally as separate matters not only in the statute 
itself but also in the its own comment upon the meaning of the separate 
statutory language used. Here, once again, when a power over depre- 
ciation was intended, a specific declaration was made. | 

2. Asa further basis for their asserted power to prescribe 
depreciation practices, appellees refer to the fact that the Post Office 
Department, under authority of the Air Mail Act of 1934 (49 Stat. 614), 


issued regulations governing accounts of air mail carriers, and that one 





of these regulations classified property as between that “subject to depreci- 
ation" and that "not subject to depreciation." Because the Civil Aere- 
nautics Authority, the Board's predecessor, adopted these air mail 
regulations for use by air carriers subject to the Civil Anzoteation Act, 
appellees maintain that a "control over depreciation" was early asserted, 


and this power, they state, "has never since been abandoned, nor have 





the carriers affected ever questioned this exercise of power" (Brief, 
p. 14). | 
| 
This argument by appellees rests on the false premise that 
air carriers such as appellant American have, until this action was brought, 


failed to challenge the Board's authority to prescribe depreciation practices 








Qu 


because they agreed that such a power'existed. This is simply not the 
av. Until the issuance of the present Economic Regulations, which 
require drastic changes in the carriers’ accounting practices, the question 
of whether the Board did in fact have the power to prescribe depreciation 
| 
practices was quite unimportant and academic. Whatever the Board in 
earlier years prescribed in this respect either was largely consistent 
with the practice the carriers themselves followed or did not require 
them to act at all in certain areas affecting the depreciation of property. 
The carriers' failure to challenge the Board's power under these circum - 
stances certainly cannot be construed as a concession that the = 


existed. 


Appellees' assertion of power to prescribe depreciation practices 


cannot, therefore, be supported by the general regulations affecting 





depreciation issued under the Air Mail Act of 1934. Whatever may have 
been the validity of those regulations under that statute, their adoption 
by the Board many years ago is not persuasive of whether the Civil 


Aeronautics Act grants authority over depreciation practices. | 


a * * 





Appellees are unable to overcome a basic obstacle te their 
attempt to enlarge their statutory powers: the repeated use by Congress 


of separate and specific language whenever it granted an agency authority 
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to regulate depreciation practices. Appellees would interpret all of such 
language, in essence, as mere surplusage. Their broad reading of the 
general "accounts" language in Section 407(d) of the Aeronautics Act 

would thus ascribe to Congress an intent to give no meaning to the depreci- 
ation sections of the numerous other regulatory statutes that — been 
treated in both parties' briefs. Appellant American submits that inter - 
preting statutory terms in this manner is unwarranted where = specific 
intent has been shown on the part of Congress either to broaden the meaning 
of the general "accounts" language or to deprive the specific statutory 


terms dealing with depreciation practices of all substantive content. 


| 
II | 
| 


APPELLEES HAVE FAILED TO SHOW THAT 
THE COURT BELOW PROPERLY DENIED 
AMERICAN'S MOTION TO AMEND AND SUPPLEMENT 


1. Appellees in their Counterstatement of Questions assert 
that the question is "whether the District Court abused its discketion 


*/ 
in denying"' American's Motion to Amend and Supplement. This is not 





*/ The motion insofar as it sought to challenge the Board's rules as 
arbitrary and unreasonable is not "technically" or otherwise a motion 

“to supplement the complaint" as appellees contend. (Appellees' Brief, 

p. 22, n. 12.) American's claim is that the Board's rules as promulgated 
are arbitrary and unreasonable which is an issue which is not <a 
upon facts arising subsequent to the filing of the complaint. 
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the question before the Court. The denial of American's Metion, insofar 
as it sought to amend the complaint to state an additional sick. was not 
a matter within the discretion of the District Court. At the time the 
Motion was made, American was entitled to amend the complaint under Rule 
15(a) "as a matter of course," since no responsive pleading had been 
filed. The Court, therefore, had no discretion to deny the ee, 
The "reasons" the Court gave for denying Aciiactcshits Motion 


toAmend were that the amended claim was non-joinable and premature, 





which are "reasons" related solely to whether the claim should be dis- 
missed. The Court should have first allowed the amendment in accordance 
with Rule 15(a), and then considered the question of dismissal upon 
proper application by the defendants. | 

Thus, as to American's Motion to Amend, the question is 
whether the District Court erred in disregarding the —es of Rule 
15(a). If it is decided that this was not improper and the District Court 
was free to address itself to whether the amended claim should, in effect, 
be dismissed, the question before this Court would then be wnhahae the 
District Court erred in holding that American's claim was ach jeduaitia 


and premature. 


i 
2. Whether American's proposed claim can be properly joined 


with the claim made in the original complaint depends on Rule 18(a). 


This rule provides: ! 
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“The plaintiff in his complaint. . . mayjoin. .. 
as many claims. . . as he may have against an 
opposing party, There may be a like joinder of 
claims when there are multiple parties if the 
requirements of Rules 19, 20, and 22 are satisfied. 
(Emphasis added. ) 


20 is relevant here, which provides: 


“All persons may join in one action as plaintiffs 
if they assert any right to relief jointly, severally, 
or in the alternative in respect of or arising out 
of the same transaction, occurrence, or series 
of transactions or occurrences, and if any question 
of law or fact common to all of them will arise in the 
action. . ..A plaintiff. . . need not be interested | 
in obtaining. . . all the relief demanded. Judgment | 
may be given for one or more of the plaintiffs 
according to their respective rights to relief. . .." | 
(Emphasis added. ) : 

| 
Appellees would have the Court read Rule 18(a) as providing 


that in a multiple party action there may be a joinder of claims only if 


| 
all the claims arose out of the same transaction and present common 


*/ 
questions of law or fact. Rule 18(a), however, in clear angaabe, 
ovides that all claim be joined if th rti e eet joined 
pr es 8 may be joine e parties ar properly j e 
under Rule 20 which allows joinder of parties if they assert any ¢laim 
| 


based on the same transaction and if any question of law or fact common 


to all the parties will arise in the action. In other words, multiple 


parties may join as many claims as each of them has so long as each 


*/ To the extent that Federal Housing Administrator v. Christianson, ‘ 

26 F. Supp. 419 (D. Conn. 1939) supports appellees' reading of Rule 18, 

it should be disapproved. For criticism of this decision, see Commentary, 
5 Fed. Rules Service (1942), p. 824. See also, Blume, Free Joinder of 
Parties, Claims and Counterclaims, Jud. Admin. ei ‘Series A, 
No. 11 (A.B.A. 1941) p. 48. 








ite 


of the parties asserts at least one claim which involves a common 
* 

transaction and will raise a common question of law or fact. i : 

In the present action, each plaintiff, including American, 
has made a claim that the Board had no power to prescribe the depreci- 
ation rules. Since these claims involve the same transaction ahd raise 
common questions of law and fact, the requirements of Rule 20. are 
satisfied and American may join its claim against the Board that the rules 
are arbitrary and unreasonable. This is clearly consistent with the 
purpose of Rule 18(a) which is to allow liberal joinder of claim} at the 
pleading level. If any inconvenience or prejudice would result it the 


trial level, the Court has discretion under Rule 42(b) to order separate 


trials for the claims. 


Even assuming, arguendo, appellees' strained reading of 


Rule 18(a), American's proposed claim can be properly joined since it 

is based on the same "occurrence" -- the Board's promulgation of its 
depreciation rules -- as the joint claim made in the original edmaplaint, 
and necessarily raises common questions of fact. In fact, all the factual 
allegations of the original complaint are common to Aspevieente pro- 


| 
posed alternate claim. That the facts alleged in the original complaint 
| 
| 
*/ See Etten v. Lovell Mfg. Co., 4F.R.D. 233 (W.D. Pa. 1945), 
involving multiple defendants. The court decided that there could be joinder 
of two claims and properly concerned itself with whether there was 


proper joinder of parties on one claim, not with whether there was any 
relationship as between the two claims. 
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have been admitted by appellees under a motion to dismiss does not mean 
that for the purposes of Rule 20 the complaint did not present questions 
of fact."" The requirements of Rule 20 are met when the pleadings allege 
facts which are common to the claims asserted by the parties. | 

Thus, however Rule 18(a) is.read, American's proposed claim 
may be properly joined in ile action. Moreover, itis aly appropriate 
that all objections to the Board's depreciation rules be ruled ben in a 
single action. Otherwise the Court would be led into disposing of these 
objections on a piecemeal basis. In fact, there is a question whether 
such a piecemeal disposition of the objections which American has to 
the Board's rules would be allowed under the principle of res judicata; a 


subsequent and separate action on the basis that the Board's rules are 


arbitrary and unreasonable might be dismissed. 


3. On the issue of whether American's proposed claim is 


premature, appellees argue that the Board's action cannot be reviewed 
until American's requests for waivers are denied. At the same time 
they admit that the Board's depreciation rules remain in effect notwith - 
standing that waivers have been requested. This fact alone, a 

we have shown, makes the Board's action reviewable under Section 

10(c) of the Administrative Procedure Act since the waiver procedure 
does not stay the effectiveness of the action, and is therefore not the type 
of administrative procedure which a party must exhaust before seeking 


judicial review. | 


| 
i 








. 


& 
“ 
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; 
Appellees' arguments in support of the District Court's 


decision to deny American's Motion to Amend and Supplement are without 
| 


merit, and that decision should be reversed. 


Respectfully submitted, 


Daniel M. Gribbon 
701 Union Trust Building 
Washington 5, D. C. 


Attorney for Appellant 
American Airlines, Inc. 
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No. 14,192 


ALASKA AIRLINES, INC., ET AL., 
Appellants 


Vv. 


CIVIL AERONAUTICS BOARD, ET AL., 
Appellees 


No. 14,193 


AMERICAN AIRLINES, INC. 
Appellant 


Vv. 


CIVIL AERONAUTICS BOARD, ET AL., 
Appellees 


APPEAL FROM JUDGMENT AND ORDER OF THE UNITED 
STATES DISTRICT COURT FOR THE ciaceetinaiak 
OF COLUMBIA 


APPELLANTS! REPLY BRIEF 


| 
This Court has been asked to review and reverse a decision 


| 
of the United States District Court for the District of Columbia holding 
that the general accounts language of Section 407 of the Civil Aeronautics 
Act 52 STAT. 1000; 49 U.S.C. Sect. 487 empowers the Civil Aeronautics 


Board to regulate the depreciation practices of airlines subject to the 


| 





a Fm 


Board's jurisdiction. The District Court held that such power is implied 
under the accounts section of the Act and apparently rested its decision 
upon Kansas City Southern Railway v. United States, 231 U.S. 413 (1913), 
which the lower court read as so construing a similar provikion of the 


Hepburn Act 34 STAT. 593 (J.A. 97). Appellees (the Board and its 


Members) ask this Court to dispose of the instant appeal on the basis of 
| 


the Kansas City holding. | 

Appellants have shown that Kansas City did not decide the question 
presented by this appeal. (See Brief of Appellants pp. 22-25. ) We have 
demonstrated that Congress has always used precise language when 
intending to authorize regulation of depreciation. (See Appendix I to 
Appellants Brief.) And we have indicated how this authority has been 
given to some regulatory agencies and withheld from others depending 
upon the Congressional policy in regard to the particular isdhetey involved. 
(See Brief of Appellants pp. 15-21.) Furthermore, Appettates have 
shown that Congress was mindful of the rapid and utterly cuphadtedlite 
obsolescence problem confronting the air transport industry and have 


pointed out how the Congress withheld power to regulate depreciation from 


the Board by striking out that language of the Senate Bill which has been 


an 
used consistently since 1920 to empower depreciation regulation by other 
re to agencies. 


In retort Appellees have stated various principles of statutory 


construction sometimes resorted to when the intent of Congress is not 








xs 


i 
1 
| 


apparent. Appellees would impute to Congress knowledge of ene con- 
struction which Appellees place upon the Kansas City holding and would 
postulate that Congress, believing that such general accounts language 
had been judicially construed as authorizing regulation of depreciation, 
used it in the Civil Aeronautics Act to confer such power upon the Board 
in preference to the language of clear import which it rejected. fon nee 
| 
cite no expression of the Congress in contemplating and adopting the 
Civil Aeronautics Act that such general accounts language was eeiplioed 
for that purpose. Instead, they rely upon Cornell Steamboat Co, v. 
United States 321 U.S. 634 (1943) as authority for their supposition. 
Cornell is authority for the general proposition that Congress in writing 
legislation is presumed to use words in their judicially settled meaning -- 
where there is a judicially settled meaning. But there the iene 
Court was faced with a long standing line of Constitutional dscinions 


unequivocally defining "interstate commerce", in addition to the consistent 


adherence by Congress to that judicially settled meaning in other regulatory 


| 


acts. This is the precise opposite of what confronts the Court here. 

Here, Congress‘ consistent adherence in other regulatory acts es been 

to precise Congressional language developed since the judicial donetraction 
in Kansas City. Even if it were possible to read Kansas City “ upholding 
the regulation of depreciation under Hepburn -- which it is sat i Cornell 


is no basis for imputing to Congress twenty-five years later an intent to 


disregard its own awareness of the statutory methods Congress itself had 








employed in sometimes granting and sometimes withholding A to . 
1/ 
regulate sapeasiati subsequent to the Kansas City decision. | 


oe offer other peripheral arguments to avoid the compelling 
inferences of Congressional action in tailoring regulatory legislation to 
the problems of a particular industry. In this effort to disciaini the modern 
history of such legislation, Appellees direct this Court's attention back- 
ward to 1920, at which time Appellees say Congress amended the Interstate 


Commerce Act merely to direct the Commission to do what the Hepburn 
2/ | 
Act (1906) had already authorized. Emphasizing the mandatory "shall" 


1/ Since much of the regulatory power delegated to federal sdcnbeleerative 
agencies is derived from Article I, Section 8, of the Constitution, and 

since in most cases the power of Congress itself to regulate is dependent 
upon whether or not "interstate commerce" isinvolvedor affected, it is 
wholly reasonable to impute to Congress knowledge of the judicially settled 
meaning of "interstate commerce". In fact it is reasonable to presume that 
Congress is actually aware of the leading decisions on this point and that 
any description of transportation or cammunications, etc., having been 
held tobe "interstate commerce’ when used in regulatory statutes to define 
"interstate commerce"is soused in its judicially settled sense. On the 

other hand, no reasonable construction could hold Congress to have intended 
a meaning incompatible with its own consistent course of conduct in con- 
ferring the power to regulate depreciation expressly and in precise language. 
This would be so even if prior judicial beliefs had differed as to she purport 
of statutory language. 


2/ Even assuming that it was the intent of the 1920 Congress to command, and 
that it was believed that the power had already been conferred, it is clear 

that from that time forward Congress has employed three sieet ted different 
approaches to the problem: 





(1) It has limited regulatory power to the control of | 
accounts and records in the case of airlines (1938), 
freight forwarders (1942) and motor carriers between 
1935 and 1940; | 


(continued next page) 








of the 1920 Amendment, Appellees point to various colloquies between 


representatives of the Commission and Congressmen during the hearings 





in 1919 as an indication that the Commission and Congress at that time 
believed that the Hepburn Act of 1906 had already conferred such power on 
the Commission. From this Appellees conjecture that the 1938 Congress, 


by writing Section 407 of the Civil Aeronautics Act substantially in the 


‘ 
| 
1 


language of Hepburn, intended to grant the power to regulate depreciation 
to the Board. This, Appellants submit, is fallacious reasoning pnd 
specious argument. Appellees are saying that because Congress and 

the Commission may have thought in 1919 that the Congress of 1906 


intended to confer this power, the Congress of 1938 must be deemed to 


2/ (Continued) 


(2) It has granted permissive authority to regulate 
depreciation practices -- in express and precise | 
language -- in addition to the power to control accounts 
and records in the case of power companies and © 
utilities (1935), natural gas campanies (1938) and motor 
carriers since 1940; and 


It has required depreciation regulation -- in express 
and precise language -- in addition to the power to 
control accounts and records in the case of railroads 
(1920), telephone and telegraph companies (1934) |and 
water carriers (1940). | 


| 
| 
| 





rat 


‘in the century, the 1919 Congress might well have deemed prescription 


| 
te | 


have intended the same, even though the 1906 intent and the 1919. concern, 
3/ 
may have rested upon consideration not present in 1938. 


Appellees strain even harder when they attempt to support their 
position with the general argument that the Board's own administrative 
interpretation of its statutory powers should be given “peculiar weight" 
where never questioned by the carriers affected. (Appellee's Brief, 
pp. 13-14). Appellees refer to the Board's adoption of a regulation in 
1938 which required that carriers' properties be classified by the carriers 
as depreciable or nan-depreciable, and contend that the carriers! failure 


to have "questioned this exercise of power'', taken with the agency's 
4/ 
“contemporaneous construction" afthe statute, somehow gives Ltatity 


3/ Since regulation of depreciation is one means of combatting over- 
capitalization, a practice associated with railroad fiscal policies early 


of railroad depreciation practices necessary to protect the public interest. 
See Ripley Railroad Over-Capitalization, 28 QUARTERLY JOURNAL OF 
ECONOMICS 601-603 (1914) and the Speech of Senator La Fallette before 
the Senate of the 59th Congress 40 Cong. Rec. 5712 (1906). But'there is 
no indication that the 1938 Congress was faced with any such manipulations 
on the part of the airlines and there was, therefore, no reason to include 
in the Civil Aeronautics Act either a mandatory or a permissive provision 
on depreciation. 
4/ Appellee's inference that the Board believed that. it had the authority to 
prescribe depreciation practices is likewise not well supported. In recom- 
mending to the 1955 Congress that the Civil Aeronautics Act should be amended 
to give the Board authority over depreciation, the Comptroller General stated: 

"*#%the Board has not prescribed any overall depreciation 

policies, rates of depreciation or residual values for air 

carriers' flight equipment or other property primarily 

because it is of the view that auth to do so is not | 

cifically contained in the Civil Aeronautics Act." | 

Hearings of Subcommittee of the Senate Committee on 

Interstate and Foreign Commerce on Amendments to the 

Civil Aeronautics Act 84th Cong., lst Sess. pp. 179- 180 

(1955). (Emphasis added) | / 
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| 
to the asserted power to prescribe depreciation practices. Appellees’ 





suggestion that they. may have acquired their asserted power fier beh — 
remarkable brand of laches or estoppel not only does violence te Congress' 
consistent course of action in these regulatory statutes since 1920, but 

is bottomed upon a fallacious premise. For the "regulation" to which 
Appellees advert did not even purport to prescribe the air carriers’ 
depreciation practices: viz., control their equipment programs and 


fiscal policies as to usable lives of equipment. Rather, the requirement 





was merely that the carriers should say which of their property was te 
be depreciated, and which was not to be depreciated. Moreover, it was 


the carrier who was to do the saying -- not the Board. This general 
prescription of accounts can hardly be described, as Appellees would 


describe it, as an "exercise of the power" to regulate depreciation 





practices. ! 

Even if that regulation had prescribed depreciation pottey for the 
carriers affected, it could not be seriously contended that the Board 
could have acquired by default something which Congress withheld from. 


it. ‘We should otherwise be confronted with @ wert of administrative 





parthenogenesis, under which the regulated would act at their vestl in 
not contesting each new regulatory action, lest the agency ultimately 
promulgate that which it would describe -- as the Board would dace -- 
as nothing but “a more detailed and elaberate use of its power" than 


before. If such a doctrine had validity, the agency might eventual: 





and piece-meal -- synthesize its own authority. Nothing could be more 
repugnant to the requirement that regulations cannot alter or amend the 
law, but only make effective that which Congress has enacted. Pedersen 


v. Benson, No. 13909, D.C. Cir., decided February 13, 1958, citing 





Morrill v. Jones, 106 U.S. 466 (1882). C£. Social Security Board v. 


Nierctko, 327 U.S. 358 (1946) and Delta Air Lines v. Summerfield, 347 


U.S. 74 (1954). | 
Recognition that Congressional regulatory policy differs from 

industry to industry according to the peculiar requirements of cath pro- 
vides a sounder basis for statutory construction than the manipulation of 
abstract legal propositions on the assumption of universal application. 

The Court has been so guided. Recently in noting "the grand scale" of 

the promotional and development objectives of the Civil Aerc nautics Act 
this Court observed that "Congress did not put the responsibility for 
development of an air transport system wholly upon Govermnent| agencies", 
but sought "to utilize the abilities and capacities of the private —— in 
‘order to "continue the development" of such a system. See American 
Overseas Airlines, Inc. v. Civil Aeronautics Board, No. 12579, : »D. C.. Ciz., 
Power Commission, 84 App. D.C... 142, 171 F.2d 149 (D.C. Cir. 1948). 
this Court expressed the opinion that it "is bad from the bai a as of 


sound government for the courts to twist strange results out of ptherwise 





understood laa of the legislature" whereby "words of established 
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meaning are given unnatural significance, and thereafter whenever they 


appear the law is uncertain." (171 F.2d at 152 and 153) 

Since legislation must be deemed to have been adopted for a 
purpose, it is understandable that Congress extends to federal duencise 
only the regulatory authority it believes appropriate to cope with the prob- 
lems in the edustcs being regulated. In some cases statutes are intended 
basically for remedial purposes. In others basic stress has me placed 
upon promotion and development -- asin the case of the Civil Aeronautics 
Act where Congress responded to the demand of the public interest for 
promotion and encouragement of the infant air transport industry. See 
Section 2 of the Civil Aeronautics Act, 52 STAT. 980; 49 U.S. C. 402. 

With promotion and encouragement as the basic objective of 
the Act it is not surprising that Congress should have decided against sub - 
jecting carriers' equipment planning and programming to regulation by 
the Board since such restraint would hamper the development of new and 


better equipment through competition. 
CONCLUSION 
In view of the unvarying practice of Congress since 1920 of 
empowering regulation of depreciation practices only expressly and in 
precise language, and of Congress' specific rejection of language designed 
to empower such regulation by the Civil Aeronautics Board, it ie clear that 


Congress did not intend to authorize the Board to regulate depreciation 


| 
| 
} 
| 
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practices. Tohold otherwise would require this Court to do what it 
refused to do in Border Pipeline v. Federal Power Commission, ‘supra 
and read the Civil Aeronautics Act as if it contained a section originally 


included but later eliminated by Congress: 





"But where relatively plain language and congressional 
conduct of accepted implication point one way and the | 
contrary appears only through strdined and complex 
assumptions and deductions, questions which the 
administrators may have as to the full intent and 
desirable scope of the congressional action ought to 
be addressed to the Congress." (171 F.2d at 152). 
It is submitted, therefore, that the District Court erred in con- 
: | 
cluding that the Civil Aeronautics Act authorizes the Board to regulate 
airline depreciation practices and in granting a summary judgment for 
Appellees. Since it is clear that the Board is not empowered to prescribe 
and regulate the depreciation practices of airlines, the order of the District 
Court should be reversed and the regulations complained of declared null 


and void and set aside. 


| 
| 
| 
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